ARTICLES

Regulation of Emission of Greenhouse Gases and

VI.

VIl

Hazardous Air Pollutants from M otor Vehicles

Steven G. Davison®

TaBLE oF CONTENTS

INTRODUCTION ottt ettt e ettt et ettt e e 2
EPA’sDecisioN NoT To REGULATE CARBON DioXxIDE EMISSIONS
FROM NEW MOTORVEHICLES .« vttt ittt e et et e e et e e 6
STATE REGULATION OF GREENHOUSE GAS EMIssioNs FRom NEw
MOTORVEHICLES ittt it 34
STATE REGULATION OF GREENHOUSE GASEMISSIONSFROM IN-USE
ON-ROAD MOTORVEHICLES .. ittt i et e it e et ae e 46
EPA REGULATION OF EMISSIONSOFHAZARDOUSAIRPOLLUTANTS
FROM NEW MOTORVEHICLES . oottt e ee e 52
STATE AND LocAaL GOVERNMENT REGULATION OF EMISSIONS OF
HazAarRDOUS AIR POLLUTANTS FROM MOTOR VEHICLES ........ 58
e CONCLUSION ottt e e e e e e e e e 58

* Professor of Law, University of Baltimore Schod of Law; JD. 1971, Yale Law School; B.S.

1968, Cornel| University.



2 PITT.J. ENVTL. & PUB. HEALTH L. [Vol. 1:1

|. INTRODUCTION

Emissions from motor vehicles of toxic and hazardous air pollutants,
carbon dioxide, and other greenhousegases'—emi ssionsthat currently arenot
regulated under thefederal Clean Air Act’—arereceiving increasing attention
at both the federd and state government levels as government officials and
members of the public express increasing concern that these substances may
pose as much of athreat to public health and welfare as other pollutantsfrom
motor vehicles which currently are regulated under the Clean Air Act.

Many scientists are reporting a “25-year trend of rising global
temperatures’ and“ other dramatic signsof global warming, such astherecord
shrinkage of the Arctic sea ice cover and unprecedented high ocean
temperaturesin the Gulf of Mexico.”® Many peopleattribute global warming
to emissions of carbon dioxide and other greenhouse gases resulting from
human activities such astheburning of fossil fuelsby power plants and motor
vehicles* Scientists recently have found that the year 2005 was the hottest
year onrecord for the Northern Hemi sphere, withtemperaturesapproximately
1.3 degrees Fahrenheit above historical average temperatures.®

Many climatol ogists, along with policymakersin anumber of countries, believetherapid
temperaturerise over the past 50 yearsis heavily driven by the burning of fossil fuelsand
other human activities that have spewed carbon dioxide and other “greenhouse” gases
into the atmosphere. A vocal minority of scientigs say the warming climateis the result
of anatura cycle®

1. “Greenhousegases’ are gaseswhich remainin theearth’slower atmosphere for long periods of
time after being emitted at the earth’s surface into the earth’s lower atmosphere, trapping some of the
infrared solar energy (heat) that radiates back into space from the earth’s surface, resulting in increased
warming of the earth’ slower atmosphere and the earth’ s surface, much the way a human-made greenhouse
increasesthe temperature within such ahot house. Massachusettsv. EPA, 415F.3d 50,56 (D.C. Cir. 2005).

2. 42 U.SC. 88 7401-7671q (2000).

3. Juliet Eilperin, World Temperatures Keep Rising With a Hot 2005, WasH. PosT, Oct. 13, 2005,
at Al

4. COMMITTEE ON THE SCIENCE OF CLIMATE CHANGE, NATIONAL RESEARCH COUNCIL, CLIMATE
CHANGE SCIENCE: AN ANALY SIS OF SOME OF THE KEY QUESTIONS 2, 9 (2001).

5. Juliet Eilperin, 2005 Continues the Warming Trend, WasH. Post, Dec. 16, 2005, at A2.
Scientists also report that worldwide temperaturesin 2005 were dther the highest or second-highest in
recorded history. Id. If 2005 wasthe hottest year worldwide in recorded history, then the preceding three
years were “the second, third and fourth warmest years on record.” Eilperin, supra note 3, at A1, A7.

6. Eilperin, supranote 3, at A7.
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Motor vehicles (automobiles, light and heavy duty trucks, buses and
motorcycles) that burn either gasoline or diesel fuel have long been known to
emit into the ambient (outdoor) air large amounts of carbon monoxide,
parti culate matter, hydrocarbons, and oxidesof nitrogen. These pollutantscan
adversely affect public health, particul arly when thousands of motor vehicles
are emitting such pollutantsin a particular area.’

However, motor vehicles also emit large amounts of greenhouse gases
and hazardous air pollutants, but these emissionsfrom motor vehicles are not
presently regulated under the Clean Air Act. Carbon dioxide is the
greenhouse gasthat isemitted inthelargest amountsin boththe United States
and in other parts of the world. Although the largest amount of carbon
dioxide probably isemitted from stationary fossil-fuel burning dectric utility
generating plants, the second largest amount of carbon dioxide probably is
emitted by motor vehicles that burn gasoline and diesel fuel. In 2003
automobilesand light duty trucksintheUnited Statesemitted i nto the ambient
air more than 317 million metric tons of carbon dioxide.®

Motor vehiclesalso emit three other greenhouse gases: methane, nitrous
oxide, and hydrofluorocarbons. While hydrofluorocarbons are emitted from
a motor vehicle's air conditioner, methane and nitrous oxide, like carbon
dioxide, are byproducts of the combustion of gasoline and other fossil fuels,
athough the amount of methane and nitrous oxide emitted from a motor
vehicde is also influenced by the design of the automobile’s catalytic
converter.® In 1999 carbon dioxide emissions accounted for over ninety-four
percent of transportation (motor vehicle) greenhouse gas emissions, with
nitrous oxides accounting for four percent, hydrofluorocarbons one percent,
and methane less than one percent.*

7. Carbon monoxide and PM-10 particul ate matter (particul ate matter less than 10 microns in
diameter) are pollutants that have been listed as criteria pollutants under section 108 of theClean Air Act,
42 U.S.C. § 7408 (2000), because the EPA Administrator found that emissions of thosepollutants “ cause
or contribute to air pollution which may reasonably be anticd pated to endanger public health or wdfare.”
Id. at § 7408(8)(1)(A). Emissions of hydrocarbons/volatile organic compounds and oxides of nitrogen
contribute to the formation of ozone (a pollutant alo listed as acriteriapollutant under section 108 of the
Clean Air Act), aphotochemical oxidant that isa principal component of smog (which causessignificant
harm to human beings, particularly in urban areas).

8. JoHNDECICCOETAL.,ENVTL. DEF., AUTOMAKERS CORPORATE CARBON BURDENS, EXECUTIVE
SUMMARY 2 (2005); Steven D. Cook, Carbon Dioxide from Cars Rises 25 Percent in 13 Years, 36 Env't
Rep. (BNA) 1655 (Aug. 12, 2005).

9.  Control of Emissionsfrom New Highway V ehicles and Engines, 68 Fed. Reg. 52,922, 52,931
(Sept. 8, 2003).

10. Id.
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In recent years the concentrations of greenhouse gases in the earth’'s
atmosphere have been increasing as the result of human activities such asthe
burning of fossil fuelsand tropical deforestation.'* Many peoplebelieve that:

motor vehicle emissions of greenhouse gases contribute to global warming and that
global warming in turn is causing a host of serious problems, likely including increased
flash flood potential in the Appalachians, degraded water quality and reduced water
supply in the Great Lakes, sea-ice melting and permafrost thawing in Alaska, reduced
summer snow-pack runoff inthe Rockies, extreme water resourcefluctuationsin Hawaii,
and rising sealevels combined with higher storm surges along the coasts of Puerto Rico,
the Virgin Islands and some eastern states.*

In addition, global warming caused by greenhouse gas emissions may result
in “increased likelihood of drought, greater heat stressin urban areas. .. and
disruption to many U.S. ecosystems [including wetlands, forests, grasslands,
rivers, and lakes].”** Furthermore, anumber of scientists are contending that
recent Hurricane Katrinawasmore severe than otherwisewould have been the
case because of increased temperatures of water in the Gulf of Mexico dueto
global warming caused by greenhouse gases.*

11. Massachusettsv. EPA, 415 F.3d 50, 62 (D.C. Cir. 2005) (Tatel, J., dissenting).

12. Id. at 61 (Tatel, J., dissenting).

13. Id. at 64 (Tatel, J., dissenting).

14. Juliet Eilperin, SevereHurricanesIncreasng, Sudy Finds, WAsH. PosT, Sept. 16, 2005, a A13.
Other scientists contend, however, tha the recent increasein the number and severity of hurricanesis due
to natural fluctuations over long periods of time due to changesin currents and sdinity of ocean waters.
Peter Whoriskey, The Gathering Winds A Risein Deadly Sorms Since ' 95 has Researchers Worried
About the Future, WasH. PosT, Nov. 27, 2005, & A16.

TheWorld Health Organi zation and some other scientists recently reported that global warmingand
climate change caused by greenhousegases each year may directly contribute worldwide to 150,000 deaths
and fivemillionillnesses(including malaria, malnutrition, diarrhea, and dengue fever), with the areasmost
at risk including sub-Saharan Africa, areas on the coast of the Indian Ocean, the coastal areasof South Asia,
and theareas of South and Central Americaon the coast of the Pacific Ocean. luliet Eilperin, Climate Shift
Tied to 150,000 Fatalities, WAsH. Post, Nov. 17, 2005, at A20. These public health effects of global
warming are disproportionately affecting poor countries which do not emit substantial amounts of
greenhouse gases. |d. Developed countries that emit substantial amounts of greenhouse gases may
experienceincreases in heat-related deaths in the future due to global warming. Climate Change: Global
Warming Linked to Higher Mortality, Daily Env't Rep. (BNA) A7 (Nov. 17, 2005), at http://
pubs.bna.com/ip/bna/ DEN.NSF/eh/alb1z9e7r6 (last accessed Nov. 21, 2005) (“[M]odels suggest heat-
related deaths in Californiawill more than double by 2100.”). “Global warming—with an accompanying
risein floods and droughts—is fueling the spread of epidemicsin areas unprepared for diseases, say many
health experts worldwide Mosguitoes, ticks, mice and other carriers are surviving warmer winters and
expanding their range, bringing health threats with them.” Doug Struck, Climate Change Drives Disease
to New Territory, WasH. PosT, May 5, 2006, at A16. West Nilevirus, adisease first identified in Africa
in 1937 and that is spread by acommon type of mosquito, first appeared on the North American continent
seven years agoand since then has killed morethan 800 peopleand infected 21,000 peoplein theU.S. and
Canada. Id.
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Motor vehicles, the leading source of emissions into the ambient air of
pollutants characterized as toxic or hazardous (because of threats of
substantial harm to human health or the environment) “each year emit[]
168,000 tons of benzene, 83,000 tons of formaldehyde, 23,500 tons of 1,3
butadiene, and 28,700 tons of acetaldehyde.” The United States
Environmental Protection Agency (EPA) reportedly has acknowledged that
these emissions of hazardous air pollutantsfrom motor vehicles expose more
than one hundred million Americansto a cancer risk that exceeds the EPA’s
“one-in-one million lifetime benchmark.” *®

Emissions of hydrocarbons, carbon monoxide, oxides of nitrogen and
parti culate matter from both new and on-road in-use motor vehicleshave been
regulated under the Clean Air Act since the mid-1970s. Only recently has
publicattention beguntofocusonregulation of emissionsfrommotor vehicles
of carbon dioxide, other greenhouse gases, and air pollutants characterized as
toxic or hazardous under the Clean Air Act.

InPartll, thisArticlefirst will analyze arecent court judgment uphol ding
adecision by the EPA Administrator not to regulate the emissions of carbon
dioxide and other greenhouse gases from new motor vehicles under the Clean
Air Act, principally on the ground that greenhouse gases are not “air
pollutants” whose emissions can be regulated under the Clean Air Act. It
concludes that the EPA Administrator has incorrectly interpreted the Clean
Air Act in this manner, and that the EPA Administrator should adopt
regulations under the Clean Air Act to regulate the emissions of greenhouse
gasesfrom new motor vehicles. ThisEPA regulation could beidentical to, or
modeled after, regulations recently adopted by the California Air Resources
Board which will requirethereduction of greenhouse gas emissionsfromnew
motor vehicles sold in California beginning with the 2009 model year.

The Article in Part 11l then analyzes California s regulations that will
require reduction of greenhouse gas emissions from new motor vehicles
beginning with the 2009 model year. ThisPart concludesthat both the Clean
Air Act and the federal Energy Policy and Conservation Act’'s Corporate
Average Fuel Economy (CAFE) standards preempt Californiaand other states
from regulating the emissions of carbon dioxide and other greenhouse gases
from new motor vehicles, unless the EPA Administrator grants California a

15. PamelaNajor, EPA, Groups Discuss Settlement of Lawsuit Seeking Controlson Mobile Toxic
Emissions, 36 Env’'t Rep. (BNA) 1341 (July 1, 2005).

16. Steven D. Cook, EPA Agrees to Deadline for Contralling Hazardous Air Pollutants From
Vehicles, 36 Env’t Rep. (BNA) 1551 (July 29, 2005).
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waiver under the Clean Air Act. The EPA Administrator isunlikely to grant
this waiver, even though the Clean Air Act appears to require him to do so.

Part IV examines state and local regulation of greenhouse gas emissions
from in-use on-road motor vehicles, concluding that they are not preempted
by the Clean Air Act. However, state and local governments are unlikely to
exercise this authority because those vehicles would have to have their
highway speeds or mileage reduced or undergo expensiveretrofitting in order
to reduce their greenhouse gas emissions.

PartsV and V1 analyze the authority of the EPA and the states under the
Clean Air Act to establish emission standards for toxic and hazardous ar
pollutants emitted from new and in-use on-road motor vehicles. Thissection
concludesthat although the EPA has declined to characterize carbon dioxide
and other greenhouse gases as Clean Air Act hazardous air pollutants, the
EPA is required to adopt sandards under the Clean Air Act to regulate
emissions from new motor vehicles of other pollutants that are characterized
astoxic and hazardous air pollutants. The Article concludesin Part V11 that
states are preempted by the Clean Air Act from regulating emissions of
hazardous air pollutants from new motor vehicles, although states have
authority under the Clean Air Act to regulate the emissions of hazardous air
pollutants from in-use on-road motor vehicles.

II. EPA’'s DecisioN NoT To REGULATE CARBON DioxIDE EMISSIONS
FrRom NEw MOTOR VEHICLES

Although the Clean Air Act does not give the EPA nor the EPA
Administrator any authority to regulate emissions of greenhouse gases from
in-use on-road motor vehicles or to regquire owners or users of in-use on-road
motor vehiclesto undertake actions to reduce emissions of greenhouse gases
from those vehicles,*” section 202(a)(1)*® of the Clean Air Act does give the
EPA Administrator “general authorization” to adopt regulations to control
emissions of air pollutants from new motor vehicles.*

17. Thecaseof Serra Clubv. EPA, 325 F.3d 374 (D.C. Cir. 2003), pointsout that under the Clean
AirAct the EPA only has authority “[i1n asmall number of cases” to control emissionsfromin-use on-road
motor vehicles. These situations include authorizing the EPA to issue regulations for the “control of
rebuilding practices” for heavy duty engines per 42 U.S.C. § 7521(a)(3)(D), and for retrofitting certain
urban buses under 42 U.S.C. § 7554(d). It does nat authorize the EPA Administrator to adopt regulations
to contra emissionsof greenhouse gases from i n-use on-road passenger automobiles and other categories
of in-use on-road motor vehicles. Sierra Club, 325 F.3d at 381-82.

18. 42 U.S.C. § 7521(a)(1) (2000).

19. SierraClubv. EPA, 325 F.3d 374, 381 (D.C. Cir. 2003).
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However, the EPA Administrator inlate 2003 denied apetition requesting
that the EPA adopt standards under section 202(a)(1)® of the Clean Air Act
to regulate the emissions of carbon dioxide and other greenhouse gases from
new motor vehicles, on the grounds that he did not have authority under
section 202(a)(1) to regulate greenhouse gas emissions from new motor
vehicles and that, even if he did have such statutory authority, he did not
believethat it was appropriateto do so at thetime™. Inreaching thisdecision,
the EPA Administrator followed a memorandum of the EPA’s General
Counsd, in which the Counsel concluded that the Clean Air Act “does not
authorize regulation to address climate change,” and withdrew a 1998
memorandum by a previous EPA Generd Counsel that reached a contrary
conclusion.?

Inresponseto ajudicia challengeto this EPA decision that wasbrought
by twelve dates, three cities, one American territory, and a number of
environmental organizations, amajority of adivided three judge panel of the
United States Court of Appeds for the District of Columbia held, in
Massachusetts v. EPA,* that the EPA Administrator properly exercised his
discretion under section 202(a)(1) of the Clean Air Act in denying this
petition.*

Section 202(a)(1) of the Clean Air Act providesthat, except as otherwise
provided by section 202(b),?* the EPA Administrator:

shall by regulation prescribe (and from time to time revise) . . . standards applicable to
the emisson of any air pollutant from any class or classes of new motor vehicles or new
motor vehicle engines, whichin hisjudgment cause, or contributeto, air pollution which

20. Id.;42U.S.C. § 7521(a)(1).

21. Control of Emissionsfrom New Highway V ehicles and Engines 68 Fed. Reg. 52,922 (Sept. 8,
2003).

22. |d. at 52,925.

23. Massachusettsv. EPA, 415 F.3d 50 (D.C. Cir. 2005), reh’g denied, 2005 U.S. App. LEXIS
26560 (D.C. Cir. 2005), reh’g en banc denied, 433 F.3d 66 (D.C. Cir. 2005), cert. granted, 2006 U.S.
LEX1S4910 (U.S. June 26, 2006) (No. 05-1120). Judge Tatel, joined by Judge Rogers, dissented from the
denial of the petition for rehearing en banc, arguing that the issue of global warming raised by the case
presents an issue of exceptional importance tha makes en banc review appropriate and that “the panel’s
judgment permitted the EPA to consider policy matters unconnected to the standard set by Clean Air Act
section 202(a)(1) . . . and toignore record evidence of impending public harm and to refuse altogether to
assess related risks.” 433 F.3d at 67-68.

24. Massachusettsv. EPA, 415 F.3d 50 (D.C. Cir. 2005).

25. 42U.S.C8§7521(b) (2000). Section 202(b) established specific numerical emissionsstandards,
expressed in terms of grams of pollutantsemitted per vehicle mile, for carbon monoxide, hydrocarbonsand
oxides of nitrogen for certain model year new motor vehicles and engines.
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may reasonably beanticipated to endanger public health or welfare. Such standardsshall
be applicable to such vehicles and engines for their useful life.®

Except with respect to imported vehicles or engines, the terms “new motor
vehicle” and “new motor vehicle enging’ are defined by section 216(3)*" of
the Clean Air Act asthose for which “the equitable or legal titleto which has
never been transferred to the ultimate purchaser.”#

Section 302(g)* of the Clean Air Act further providesthat “[t|heterm ‘ar
pollutant’” means any air pollution agent or combination of such agents,
including any physical, chemical, biological, radioactive . . . substance or
matter which is emitted into or otherwise entersthe ambient air.”* Section
302(h)** provides that:

[a]ll language referring to effects on welfare includes, but is not limited to, effects on
soils, water, crops, vegetation, manmadematerid s, animd s, wildlife, weether, visibility,
and climate, damage to and deterioration of property, and hazards to transportation, as
well as effectson economic values and personal comfort and well-being, whether caused
by transformation, conversion, or combination with other pollutants.

Section 202(b)(1) of the Clean Air Act, however, does not specify either
thelevel at which the EPA Administrator should set astandard for aparticular
pollutant under the section or the substantive criteriathat he should consider
in setting a standard for a particular air pollutant. Although section 202
specifies the level at which standards for different classes of motor vehicles

26. |d.at §7521(a)(1). Forlightduty vehicles, light duty vehicle engines, and light duty trucks (up
to 3,750 LVW and up to 6,000 Ibs. GWR), “useful life’ isdefined as aperiod of use of five years or fifty
thousand miles (or the equivalent), whichever occurs first, except that “ useful life” isdefined asthe period
of ten years or one hundred thousand miles (or the equivalent), whichever occurs first, in the case of any
requirement of section 202 of the Clean Air Act which first becomes applicable after November 15, 1990.
Id. at § 7521(d). The “useful life” for any other motor vehicle or motor vehicle engine (other than
motorcycles or motorcycle engines) is the same as for light duty vehicles, unless the EPA Administrator
determines that a greater period of useor mileageis appropriate. The EPA Administrator isto determine
the period of use for the“useful life” for any motorcycle or motorcycle engine. 1d.

27. 42 U.S.C. §7550(3).

28. Under thisdefinition, avehicle or enginenolonger isnew whenit leavesaretai | showroom af ter
being sold to the ultimate user. EngineMfrs. Ass'nv. EPA, 88 F.3d 1075, 1084 (D.C. Cir. 1996). Inthe
case of imported vehicles or engines, the terms “new motor vehicle” and “new motor vehicle engine” are
defined asones " manufactured after theeffective date of aregul ationissued under section [202 of theClean
Air Act] which is applicable to such vehicle or engine (or which would be applicable to such vehicle or
engine had it been manufactured for importation into the United States).” 42 U.S.C. § 7550(3).

29. 42 U.S.C. §7602(g).

30. Id.

31. 42 U.S.C. §7602(h).

32. Id.
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should be set for some specified model years for emissions of hydrocarbons,
carbon monoxide, oxides of nitrogen, and particulate matter,*® section 202
does not specify the level at which the EPA Administrator should set new
motor vehicle emissions standards for carbon dioxide or other greenhouse
gases (other than nitrous oxides).**

However, sincethe EPA Administrator isrequired to set standardsunder
section 202(a)(1) for emissions of aair pollutants from new motor vehicles
which in his judgment cause, or contribute to, air pollution which may
reasonably be anticipated to endanger public health or welfare, section
202(a)(1) should be interpreted as implicitly requiring himto set a standard
for emissionsof carbon dioxide and other greenhouse gases at alevel that will
not endanger public health or welfare, taking into account the availability of
requisite technology and the costs of compliance with the standard.

A section202(a)(1) standard for emissions of greenhouse gases from new
motor vehicles should be astandard that can bemet with available technology
and at a reasonable cost, because section 202(a)(2) provides that any “[a]ny
regulation prescribed under [section 202(a)(1)] (and any revison thereof)
shall take effect after such period as the Administrator finds necessary to
permit the development of the requisite technology, giving appropriate
consideration to the cost of compliance within such period.”*

Onebasisfor the EPA’ srejection of the petition, seeking to have the EPA
set standards under section 202(a)(1) of the Clean Air Act for emissions of

33. 42 U.S.C. 88 7521(8)(3), (b), (9), (h), (i), (), (F), (n).

34. Section 202 specifies emission standards for oxides of nitrogen (which include nitrous oxide)
for specified model years. Section 206 edablishes a system for the testing of prototypes of new motor
vehicles and new motor vehicle engines, and of hew motor vehicles and engines under production on
assembly lines, to determineif they comply with section 202 sandardsand EPA regulations promulgated
under section 202. If the EPA determinesthat atested prototype complies with the section 202 standards,
it issuesacertificate of conformity for that vehicle or engine to the manufacturer. 42 U.S.C. § 7525(a)(1).
Thesale of anew motor vehicle or engineis unlawful without such a certifi cate of conformity. 42 U.S.C.
§ 7522(a)(1). Section 207 of the Clean Air Act imposes defect and performance warranties on
manufacturersof new motor vehiclesand engines. 42 U.S.C. § 7541; Motor & Equip. Mfrs. Ass nv. EPA,
627 F.2d 1095, 1102-03 (D.C. Cir. 1979). The defect waranty, 42 U.S.C. § 7541(a), requires
manufacturers to warrant to purchasers that each new motor vehicle or engine is designed, manuf actured
and equipped to conform to section 202 standards and is free of defects in materials and workmanship
which would cause a motor vehicle or engine to fail to conform to the standards for its useful life (as
defined under section 202(d) of the Act, 42 U.S.C. § 7521(d)). The performance warranty, 42 U.S.C.
§ 7541 (b), requires amanufacturer to be responsible for the costs of remedying any failure of an emission
control device or system in the vehicle or engine that results in afailure to conform with section 202
standards duringthewarranty period defined by section 207(i), 42 U.S.C. § 7541(i), if thevehicle orengine
has been maintained in accordancewith the manufacturer’ s written maintenance instructions required by
section 207(c)(3), 42 U.S.C. § 7541(c)(3).

35. 42U.S.C. § 7521(a)(2).
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carbon dioxide from new motor vehicles, was that the EPA does not have
statutory authority under section 202(a)(1) to regulate greenhouse gas
emissions from new motor vehicles because emissions of greenhouse gases
(such ascarbon dioxide, methane, nitrous oxidesand hydrofl uorocarbons) are
not emissions of “air pollutants” within the meaning of section 202(a)(1) of
the Clean Air Act.*®

Judge Randolph held in Massachusetts v. EPA that the EPA
Administrator properly exercised his discretion in denying the petition. He
assumed “arguendo that EPA has statutory authority to regul ate greenhouse
gases from new motor vehicles,”® but held that “the EPA Administrator
properly exercised his discretion under § 202(a)(1) [of the Clean Air Act] in
denying the petition for rulemaking”*® and therefore denied four of the
petitions for review of the EPA Administrator’ s decision and dismissed four
other petitions for review of the EPA Administrator’s decision.*® Judge
Sentelle dissented in part, in Massachusetts v. EPA, on the ground that the
petitioners did not have standing to sue® but he concurred in the judgment to
deny four petitions for review and to dismiss four others.**

Indissent, however, Judge Tatel asserted that theEPA doeshave statutory
authority under section 202(a)(1) of the Clean Air Act to set standards for
greenhouse gas emissions from new motor vehicles* and that the EPA
improperly exercised its discretion under section 202(a)(1) in deciding not to
set standards for carbon dioxide emissions from new motor vehicles.*

Judge Tatel, citing Chevron U.SA., Inc. v. Natural Resources Defense
Council ,* initially noted that in interpreting how a federal satute applies to
“the precise question at issue” a court must give effect to the intention of

36. Control of EmissionsFrom New Highway V ehicles and Engines, 68 Fed. Reg. 52,922, 52,928
(Sept. 8, 2003).

37. Massachusettsv. EPA, 415 F.3d 50, 56 (D.C. Cir. 2005).

38. Id.at 58.

39. Id.at58-59. Thefour petitionsthat were dismissed challenged the memorandum of the EPA’s
General Counsel uponwhichthe EPA Administrator hadreliedin denying thepetitionfor rulemaking under
section 202(a)(1). 1d. at 54. Judge Randol phindicated that this memorandum of the EPA General Counsel
wasnot “final action” of the EPA Administrator that wassubject tojudicial review under section 307(b)(1),
42 U.S.C. § 7607(b)(1), of the Clean Air Act. 415 F.3d at 54.

Judge Randolph also discussed whether any of the petitioners had standing to bringthe challenge to
the EPA Administrator’s denial of the petition for rulemaking. 415 F.3d at 55-57. However, “Judge
Randolph [did] not resolve whether petitioners [had] standing.” Id. at 61 (Tatel, J., dissenting).

40. Id. at 59-60 (Sentelle, J., dissenting in part and concurring in the judgment).

41. 1d.at 60, 61.

42. 415F.3d at 61-62, 67-68 (Tatel, J,, dissenting).

43. Id.at 62, 81, 82.

44. 467 U.S. 837 (1984).
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Congresson that question, with the inquiry beginning with the statute’ s plain
language.”® He then reasoned that the “ exceedingly broad language” of the
Clean Air Act's previously-quoted definition of “air pollutant” (in section
302(g)* of the Clean Air Act) “plainly covers [greenhouse gases] emitted
from motor vehicles: they are ‘physical [and] chemical . . . substances or
matter . . . emitted into . . . theambient air.”*" Judge Tatel did not mention
the EPA Administrator’sargument*® that in order for asubstanceto bean“air
pollutant” under section 302(g)’s definition “it must be an ‘agent’ of ‘air
pollution.”” However, the EPA Administrator did not explainin hisdecision
how he defines “agent” and why carbon dioxide and other greenhouse gases
arenot “agents’ of “air pollution” within the meaning of section 302(g) of the
Clean Air Act.

In support of his conclusion that greenhouse gases plainly are “air
pollutants’ under the Clean Air Act, Judge Tatel also noted* that section
103(g),*® added to the Clean Air Act in 1990, “explicitly included [carbon
dioxide] inapartial list of *air pollutants,”” inaprovisioninstructing the EPA
Administrator to conduct research on “nonregulatory strategies and
technologies for preventing or reducing multiple air pollutants, including
sulfur oxides, nitrogen oxides, heavy metals, PM-10 (particulate matter),
carbon monoxide, and carbon dioxide, from stationary sources, including
fossil fuel power plants.”** Judge Tatel, however, did not mention, asdid the
EPA Administrator® in hisdecision not to regul ate greenhouse gas emissions
under section 202(a)(1) of the Clean Air Act, that section 103(g) providesthat
“[n]othing in thissubsection shdl be construed to authorize the imposition on
any personof air pollution control requirements.”** Thisprovision, however,
does not prohibit the EPA Administrator from impaosing carbon dioxide ar
pollution control requirements under other sections of the Clean Air Act.

On the basis of this analysis of the plain language of the Clean Air Act,
Judge Tatel reasoned that both a court and an agency:

45. Massachusettsv. EPA, 415 F.3d at 67 (Tatel, J., dissenting).

46. 42 U.S.C. § 7602(g) (2000).

47. 415F.3d at 67 (Tatel, J., dissenting).

48. Control of Emissionsfrom New Highway V ehicles and Engines, 68 Fed. Reg. 52,922, 52,928
(Sept. 8, 2003).

49. 415F.3d at 67 (Tatel, J., dissenting).

50. 42 U.S.C. § 7403(g).

51. Id.

52. Contrad of Emissions From New Highway V ehicles and Engines, 68 Fed. Reg. at 52,926.

53. 42 U.S.C. § 7403(g).
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[flaced with such language . . . would normally end the analysis here and conclude that
[greenhouse gaseq are“air pollutants,” since “we ‘ must presume that alegid ature says

in astatute what it means and meansin astatute what it says.. . .. When the words of a
statute are unambiguous . . . this first canon is dso the lag: judicial inquiry is
complete’ "

Judge Tatel added that thisanalysisis*what courtstypically call Chevron step
one.”®

Judge Tatel iscorrect that acourt must follow the clear and unambiguous
language in a federal statute, because under Chevron® “[i]f the intent of
Congress is clear [as to whether a federal statute addresses the precise
guestion at issue in acase], that isthe end of the matter; for the court, aswell
as the agency [which administers the statute], must give effect to the
unambiguously expressed intent of Congress.”>” Under this principle, which
often isreferred to as Chevron step one, a court may determineif astatuteis
clear and unambiguous on the basis of both its plain language and the
“traditional tool sof statutory construction,”*® including evidenceof | egislative
intent such as that found in a statute’ slegidative history.*® If the court finds
that Congress' sintent asto agtatute’ sapplicationtoaprecisequestionisclear
and unambiguous, the court must follow this clear and unambiguous
Congressional intent and is not permitted to follow a differing interpretation
of the statute by the administrative agency charged with enforcement of the
statute. However, if the court findsthat the statuteissilent or ambiguouswith
respect to the specific issue, the court, under an approach referred to as
Chevron step two, is required to follow the administrative agency’s
interpretation of the statute if that interpretation is expressed in a formal
agency ruleor formal adjudication decision®® andisareasonabl einterpretation

54. 415F.3d at 67-68 (Tatel, J., dissenting) (quoting Conn. Nat’| Bank v. Germain, 503 U.S. 249,
253-54 (1992)) (omissions in original).

55. Judge Tatd had cited Chevron earlier in his dissent for the proposition that “if a court,
employing traditional tools of statutory construction, ascertains that Congress had an intention on the
precisequestion at i ssue, that intention isthelaw and must be given effect.” 415 F.3d at 67 (citing Chevron
U.SA., Inc. v. Natural Res. Def. Council, 467 U.S. 837, 843 n.9 (1984)).

56. 467 U.S. 837 (1984).

57. Chevron, 467 U.S. at 842.

58. Id.at 843 n.9.

59. EngineMfrs. Ass'nv. EPA, 88 F.3d 1075, 1088 (D.C. Cir. 1996) (“Thus if apparently plain
language compels an ‘odd result,’ the court may refer to evidence of legidative intent other than the text
itself, such as the legislaive history. Public Citizen v. Department of Justice, 491 U.S. 440, 454 (1989)
(quoting Green v. Bock Laundry Mach. Co., 490 U.S. 504, 509 (1989)).”).

60. Christensen v. Harris County, 529 U.S. 576, 587 (2000).
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of the silent or ambiguous statute, taking into account the purposes and
structure of the statute.*

Judge Tatel correctly found under Chevron step one that carbon dioxide
and other greenhouse gases are “air pollutants’” under section 302(g) and
202(a)(1) of the Clean Air Act, becausethe “exceedingly broad language [ of
section 302(g)’s definition of “air pollutant”] plainly covers [greenhouse
gases] emitted from motor vehicles: they are ‘physical [and] chemical . . .
substances or matter . . . emittedinto . . . the ambient air.””®* As Judge Tatel
added later in his dissent, “section 103(g) [of the Clean Air Act] explicitly
calls[carbon dioxide] an ‘air pollutant, ”® and “ Congress [in the Clean Air
Act] gave EPA broad authority to regulate all harmful pollutants, as section
202(a)(1) stext makes clear. Congress did so intentionally, deeming it ‘ not
appropriate to exempt certain pollutants’ from the Act’s ‘comprehensive
protections.’”® Consequently, because Congress has clearly expressed its
intent, in the plain language and legislative history of the Clean Air Act, that
carbon dioxide and other greenhouse gases are “air pollutants’ for purposes
of section 202(a)(1), a court is required by the Chevron step one doctrine to
follow Congress’ sclearly expressed intent and to disregard an administrative
agency’ s differing interpretation of the statute.

Nevertheless, Judge Tatel explained that the EPA was “[u]nswayed by
what it calls ‘ narrow semantic analyses' " and:

clamsthat a“more holisticanalysis.. . . [of] the text, structure, and history of the CAA
asawhole, aswdl asthe context provided by other legislation that isspecific to climate
change,” justifies its conclusion that it cannot regulate [ greenhouse gases] like [carbon
dioxide] for their effects on climate change.®®

Judge Tatel responded to thisargument by stating that for the EPA “[t]o
disregard the Act’s plain text in this way, EPA needs an ‘extraordinarily
convincing justification,’”®” because for the EPA “to avoid a litera
interpretation at Chevron step one, it must show either that, as a matter of
historical fact, Congress did not mean what it appearsto have said, or that, as

61. Babbitt v. Sweet Home Chapter of Communities for a Great Or., 515 U.S. 687 (1995).

62. Massachusettsv. EPA, 415 F.3d 50, 67 (D.C. Cir. 2005) (Tatel, J., dissenting) (quoting Conn.
Nat'| Bank v. Germain, 503 U.S. 249, 253-54 (1992)) (omissionsin original).

63. Massachusettsv. EPA, 415 F.3d at 72.

64. Id.at71.

65. Id. at 68 (quoting Respondent’s Brief at 55 (No. 03-1361)).

66. Id. (quoting Respondent’s Brief at 25-26 (No. 03-1361)).

67. 415F.3dat 68 (Tatel, J., dissenting) (quoting Appalachian Power Co. v. EPA, 249 F.3d 1032,
1041 (D.C. Cir. 2001)).
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amatter of logic and statutory structure, it almost surely could not have meant
it.”o®

Judge Tatel’s source for the “extraordinarily convincing justification”
standard is Appalachian Power Co. v. EPA,*® adecision by the United States
Court of Appealsfor the District of Columbia. Inapassagethat wasfollowed
by a reference to Chevron step one,” the court in Appalachian Power Co.
stated that “[r]eading a statute contrary to its seemingly clear meaning is
permissible ‘if the literal application of a statute will produce a result
demonstrably at odds with the intentions of its drafters,’”"* but that a court
“will not, however, invoke this rule to ratify an interpretation that abrogates
theenacted statutory text absent anextraordinarily convincingjustification.””
The “demonstrably at odds’ phrase in this quotation is from the Supreme
Court’s1989 decision in United Statesv. Ron Pair Enterprises, Inc.,” which
held, without citing or discussing Chevron, that “[t]he plain meaning of
legislation should be conclusive, exceptinthe ' rare cases[inwhich] theliteral
application of a statute will produce a result demonstrably a odds with the
intention of itsdrafters.””"™

Judge Tatel discussed four justifications that the EPA advocated for
“abandoning the [Clean Air] Act’ stext,”” but he found that “[n]one of these
reasons provides a convincing justification—Ilet alone an ‘extraordinarily
convincing’' one—for EPA’s counter-textual position.””® Consequently, he
concluded that these four justifications are insufficient grounds for
disregarding hisinitial conclusion under Chevron step one, and hetherefore
found that “[greenhouse gases] plainly fall within the meaning of ‘air

68. 415F.3d at68 (Tatel, J. dissenting) (quoting EngineMfrs. Ass'nv. EPA, 88 F.3d 1075, 1089
(D.C.Cir. 1996)). The court in Engine Manufacturers Ass'n did not cite any Supreme Court decisionsor
any other court decisions in support of thisprinciple. Prior tothe statement of this principle, the court in
Engine Manufacturers Ass n stated that “[t]he court’ sroleisnot to ‘ correct’ thetext sothat it better serves
the statute’ s purposes, for it is thefunction of the political branches nat only to define the goals but also
to choose the means for reaching them.” 88 F.3d at 1089 (citati ons omitted).

69. 249 F.3d 1032 (D.C. Cir. 2001).

70. Id.at 1041.

71. 1d. (quoting Mova Pharm. Corp. v. Shalala, 140 F.3d 1060, 1068 (D.C. Cir. 1998)).

72. 1d. (“[t]hecourt’sroleisnot to ‘correct’ the text so that it better serves the statute’ s purposes)
(quoting Engine Mfrs. Ass'n, 88 F.3d 1075 at 1089); see supra note 68.

73. 489 U.S. 235 (1989).

74. 1d. at 242 (quoting Griffin v. Oceanic Contractors, Inc., 458 U.S. 564, 571 (1982)).

75. 415F.3d at 68 (Tatel, J., dissenting).

76. Id.
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pollutant’ in section 302(g) and therefore in section 202(a)(1) [of the Clean
Air Act].””"

The EPA’ s first justification for not defining “air pollutants’ under the
Clean Air Act toinclude greenhouse gaseswasthat “ sincethe 1965, 1970, and
1977 Congresses [that enacted amendments to the Clean Air Act] were not
specifically concerned with global warming, the Act cannot apply to
[greenhouse gases].””® Although Judge Tatel conceded that the legidative
history of the 1965, 1970 and 1977 Clean Air Acts contain only “afew stray
references to human-forced climate change,””® he noted that “in those years
the scientific understanding of the issue was nascent at best.”® Judge Tatel
concluded that “EPA errsin suggesting that because Congress may not have
precisely foreseen global warming, the [Clean Air] Act provides no
authorization for [greenhouse gas] regulation,”®* pointing out that the
definition of “air pollutants” under section 302(g) “enables the Act to apply
to new air pollution problems as well as existing ones,”®* and that Congress
in 1970, in adding section 302(h)® to the Clean Air Act, “ expressly instructed
EPA to be on the lookout for climate-related problemsin evauating risksto
‘welfare’”®

The EPA’s second justification for not applying section 202(a)(1) to
greenhouse gases was that “for practical and policy reasons global warming
should be dealt with through specifically tailored statutes . . . [because] a
statute aimed soldy at global warming would deal with the problem more
effectively than one aimed generally at air pollution.”®® Judge Tatel rejected
this second reason on the grounds that the EPA “may not ‘avoid the
Congressional intent clearly expressed in the [statutory] text simply by
asserting that itspreferred approach would bebetter policy.”® TheEPA tried
to strengthen this second reason “ by claiming that because the 1977 and 1990
Congresses enacted provisions [amending the Clean Air Act] specific to

77. Id.at73.

78. Id. at 68.

79. 1d. (citing 111 CoNG. Rec. 25061 (Sept. 24, 1965) (statement of Rep. Helstoski); 116 CONG.
REc. 32914 (Sept. 21, 1970) (report introduced i n the record by Sen. Boggs)).

80. 415F.3d & 68.

81. Id.

82. Id. (the Supreme Court has stated that “[t]he fact that a statute can be applied in situations not
expressly anticipated by Congress does not demonstrate ambiguity. 1t demondrates breadth.” (quoting
PGA Tour, Inc. v. Martin, 532 U.S. 661, 689 (2001)).

83. 42 U.S.C. § 7602(h) (2000); see supra text accompanying notes 31-32.

84. 415F.3d a 69.

85. Id.

86. Id. (quoting Engine Mfrs. Ass'nv. EPA, 88 F.3d 1075, 1089 (D.C. Cir. 1996)).
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another global pollution problem—depl etion of stratospheric 0zone—wemust
infer that the Act’ s general provisions do not cover such global problems.”®’
Judge Tatel noted that Congressin 1977 enacted legidl ation® that made clear
that “nothing in this [ozone-specific] part shall be construed to alter or affect
the authority of the [EPA] Administrator . . . under any other provision of this
Act,”® and found “nothing in the 1990 Congress's enactment of other
provisions specific to stratospheric ozone, see 42 U.S.C. 88 7671 to 7671q,
indicating it thought the EPA lacked authority under general provisionslike
section 202 to regul ate emissions contributing to global pollution.”®

Judge Tatel rejected the EPA’ s unworkability argument in support of its
second justification, because the “EPA acknowledges . . . [that] regulating
[carbon dioxide] emissions from automobiles is perfectly feasible” and
practical through improved fuel economy.®* This argument was premised
upon a contention that state regulation of carbon dioxide emissions, under
state implementation plans adopted under section 110* of the Clean Air Act,
would be “unworkable” As discussed in Part 1V of this Article®® states
would be required to regulate emissions of carbon dioxide under section 110
stateimplementation plansif carbon dioxidewas listed as acriteria pollutant
under section 108> of the Clean Air Act and the EPA established national
ambient air quality standardsfor carbon dioxide under section 109(b).** The
EPA asserted that states would be unable to achieve national ambient air
guality standardsfor carbon dioxideunder stateimplementation plansbecause
carbon dioxide“ dispersesrelatively evenly throughout thelower atmosphere,

87. 415F.3d a 69.

88. Clean Air Act of 1977, Pub. L. No. 95-95, § 158, 91 Stat. 685, 730 (1977).

89. Id.

90. 415 F.3d at 69. Judge Tatel also noted that a House Committee had stated in 1977 that it
believed that prior to the enactment in 1977 of Clean Air Act provisions amed specifically at ozone
depletion, the EPA already had authority under an existing general provision of the Clean Air Act to
regulate emissons of pollutantsto protect stratogpheric ozone, H.R. REp. No. 95-294, at 102 (1977), and
that Congress had enacted provisions, 42 U.S.C. 8§ 7651 to 76510, to deal specificallywith certainregional
pollutantsto control acid rain even though the EPA already had authority toregul ate such pollutants under
general Clean Air Act provisions 415 F.3d at 69.

91. 415F.3d & 70.

92. 42 U.S.C. § 7410 (2000).

93. Infra notes288-96 and accompanying text.

94. 42 U.S.C. §7408.

95. Id. at § 7409(b). Part IV of thisarticle infra notes 288-98 and accompanying text, discusses
regulationsthat astatemight includein astateimplementation plan adopted under section 110 of the Clean
Air Act, to control emissions of carbon dioxide fromin-use on-road vehicles, if carbon dioxide was listed
as acriteria pollutant under section 108 of the Act and the EPA established national ambient air quality
standards for carbon dioxideunder section 109 of the Act.
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[so] states would have only minimal control over their atmospheric [carbon
dioxide] concentrations and thusover whether they meet the[carbon dioxide
national ambient air quality standards].”®® Thisunworkability argument was
premised upon a contention that because regulation of carbon dioxide
emissionswould be unworkabl eunder section 110stateimplementation plans,
the EPA isnot authorized to regul ate greenhouse gas emissions under section
202(a)(1) or any of the other general provisionsof the Clean Air Act.” Judge
Tatel concluded, however, that the unworkability of section 110 date
implementation plans “would justify at most an exception limited to the
particular unworkable provision” under the “ absurd-results canon.” %

Asitsthird justification for not considering greenhouse gases to be “air
pollutants” subject to regulation under section 202(a)(1) of the Clean Air Act,
the EPA relied upon FDA v. Brown & Williamson Tobacco Corp.,* whichthe
EPA argued supportedthe proposition “that Congress' s passage of legidation
calling for study of climate change, alongwith Congress’ sfailureto passany
provisions [for the Clean Air Act] tailored solely to regulating [greenhouse
gases|, demonstrates that the [Clean Air Act] cannot apply to [greenhouse
gases].” ' The EPA’sargument in support of thisthird reason relied upon the
following specific congressional action and inaction:

(1) ...l direct referencesto [carbon dioxide] or global warminginthe 1990 [Clean Air
Act] amendments appear in nonregulatory provisons; (2) . . . other congressional acts
such asthe 1978 National Climate ProgramAct, the1987 Global ClimateProtection Act,
the 1990 Globa Change Research Act, and the 1992 Energy Policy Act, as well as
several appropriationsriders, touch specifically ontheissue of global warming, typicaly
by instructing agencies to study the issue; and (3) . . . Congress has considered and
rejected many billsspecifically tail ored to [ greenhouse gases] emissionsregulation since
at least 1990.**

96. Massachusettsv. EPA, 415 F.3d at 70 (Tatel, J., dissenting).

97. Id.

98. Id.

99. 529 U.S. 120 (2000).

100. Massachusettsv. EPA, 415 F.3d at 68 (Tatel, J., dissenting).

101. Id. at 70. In this part of hisopinion, Judge Tatd did not explicitly discuss, as did the EPA
Administrator in hi sdecision, section 602(€) of the Clean Air Act, which directsthe EPA to determinethe
global warming potential of substancesthat deplete stratospheric ozone. The EPA Admini strator stressed
inhisdecision that thisprovision did not authorize theimposition of mandatory requirementsand expressly
precludesitsusefor regulatory purposes. Control of Emissionsfrom New Highway V ehiclesand Engines,
68 Fed. Reg. 52,922, 52,926 (Sept. 8, 2003). The EPA Administrator failed to note, however, that section
602(g), which specifically statesthat “[t] he preceding sentence[directing the Administrator to publish the
global warming potential of listed substances] shall not be construed to be the basis of any additional
regulation under [the Clean Air Act],” does not prohibit theEPA Administrator from regulating emissons
of greenhouse gases unde other sections of the Clean Air Act.
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Although Judge Tatel noted that “[o]ne might well wonder what dl this
has to do with whether [greenhouse gases] are ‘air pollutants’ within the
meaning of [Clean Air Act] section 302(g),”*** he noted that the EPA relied
“amost exclusively” on Brown & WIliamson Tobacco Corp.inclaiming*that
together these facts indicate that the [Clean Air Act’s] general provisions do
not cover [greenhouse gases] . . . and that, as in Brown & Williamson, the
‘extraordinary’ political and economic significanceof theregulationrequested
casts doubts on the agency’ s authority to undertake it.”*%

In Brown & Williamson Tobacco Corp., the Supreme Court decided the
issue of whether the Food and Drug Administration (FDA) has authority,
under the Food, Drug and Cosmetic Act (FDCA), to regulate tobacco
products. The Supreme Court held inthat casethat the FDA did not have such
authority, even though the “broad language” of the FDCA “suggested that it
did,”** because federd statutes enacted subsequent to the FDCA (which
mandated specified warnings on tobacco products and regulated the
advertising of tobacco products) embody a specific policy of permitting
tobacco productstoremain on sale. The Supreme Court noted that if the FDA
was held to have authority to regulate tobacco products under the FDCA, the
FDA wouldhaveto ban tobacco productsfromsale entirely dueto their health
risks despite the fact that subsequently enacted federal legislation indicated
that Congress intended tobacco products to remain for sae on the market.
Judge Tatel also noted that the Supreme Court in Brown & Williamson
Tobacco Corp. emphasized numerous times that the FDA repeatedly had
claimed to have no authority to regulate tobacco products, and that the
Supreme Court stated that “Congress's tobacco-specific statutes had
effectively ratified the FDA’slong-held position.”'%

Judge Tatel found that “EPA’s rdiance on Brown & Williamson is
misplaced”*® for a number of reasons. First, he noted that the EPA’s
jurisdiction over greenhouse gas emissions under section 202(a)(1) “would
[not] be as sgnificant as FDA jurisdiction over tobacco” because the EPA
“aready extensively regul atesthe energy andtransportationindustries’” under
the Clean Air Act,

102. 415 F.3d & 70.

103. Id.

104. 1d.

105. Id. at 71 (quoting FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 144 (2000)).
106. Massachusettsv. EPA, 415 F.3d at 71.
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whereas the FDA had no prior authority over the tobacco industry. Moreover, EPA
jurisdiction would lead only to regulation of [greenhouse gases|—with, in the case of
section 202, regulation taking effect only after “such period as the Administrator finds
necessary” for development of technology, “ giving appropriate consideration to the cost
of compliance.” 42 U.S.C. §7521(a)(2). By contrast, FDA jurisdiction over tobacco
would havetriggered atotal product ban.**’

Judge Tatel also concluded that, unlike Brown & Williamson Tobacco Corp.,
the present case involving regulation of greenhouse gas emissions under
section 202 of the Clean Air Act “is not an ‘extraordinary cas€ where
‘common sense’ . . . callsinto question whether Congress has del egated EPA
authority to regulate [greenhouse gases].”**® He stressed that “ Congress gave
EPA broad authority to regulate all harmful pollutants, as section 202(g)(1)’s
text makesclear . . . [and] did so intentionally, deeming it ‘ not appropriate to
exempt certain pollutants’ from the Act’s‘ comprehensive protections.’”**
Judge Tatel also concluded that “no subsequent statutory indicia
comparable to those relied on by the Court in Brown & Williamson justify a
different conclusion [and] [p]erhaps most significantly, no conflict exists
between EPA’ ssection 202(a)(1) authority to regulate[ greenhousegases] and
subsequent global warming legislation.”**° He explained that EPA regulation
of greenhouse gases “would be fully compatible with statutes proposing
additional research and other nonregulatory approaches to climate change,”
“[w]hereas an FDA ban on tobacco would have directly conflicted with
congressional intent that tobacco remain on the market.”*** Specifically, he
found that three provisions'*? of the Clean Air Act enacted in 1990 whichrefer
either to carbon dioxide or to global warming do not explicitly provide nor
suggest that the EPA lacks authority to regulate carbon dioxide under other
parts of the Act and that “[o]ther climate related acts[]™* similarly
demonstrating congressional intent that global climate issues receive study

107. 1d.

108. Id. (quoting Brown & Williamson Tobacco Corp., 529 U.S. at 144).

109. Id. (quoting H.R. ReP. No. 95-294, at 42-43 (1977)).

110. 415F.3d & 71.

111. Id.

112. 42U.S.C. 8§ 7403(g); 42U.S.C. § 7671a(e); Clean Air Act of 1990, Pub. L. No. 101-549, § 821,
104 Stat. 2399, 2699 (1990).

113. National ClimateProgramAct of 1978, Pub. L. No. 95-367, 92 Stat. 601 (1978); Global Climate
Protection Act of 1987, Pub. L. No. 100-204, §§ 1101-06, 101 Stat. 1331, 1407-09 (1987); Globa Change
Research Act of 1990, Pub. L. No. 101-606, 104 Sta. 3096 (1990); Energy Policy Act of 1992, Pub. L. No.
102-486, 106 Stat. 2776 (1992).
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and attention are likewise perfectly compatible with [greenhouse gases)
regulation.”***

Judge Tatel also noted that the EPA had not claimed that it lacked
authority under the Clean Air Act to regul ate greenhouse gas emissions at the
time that these subsequent global warming related statutes were enacted,™*®
whereas in Brown & Williamson Tobacco Corp. “subsequent tobacco
legislation ‘ effectively ratified the FDA’ s previousposition’”*° that it did not
have authority to regulate tobacco products. Inhisreasoningin support of this
final point for rejecting the EPA’ sthird justification, Judge Tatel discounted
thefailureof later Congressesto enact “ bill sspecifically tailored to regul ating
global warming” onthe groundsthat suchinaction“ hardly providesabasisfor
inferring that earlier Congresses meant to exclude climate-endangering
pollutants from the coverage of the [Clean Air Act’s] general provisions.”*’

The EPA’s fourth justification for not considering carbon dioxide to be
an “air pollutant” under section 202(a)(1) of the Clean Air Act was that
Congress could not have had such an intent “since EPA regulation [under
section 202(a)(1) of the Clean Air Act] of [carbon dioxide] emissions from
automobiles would overlap with Department of Transportation (DOT)
authority over fuel economy standards under [the 1975 Energy Policy and
Conservation Act (EPCA)*®."** The DOT has authority under EPCA to
establish average fuel economy standards for certain classes of motor
vehicles. This EPA argument is premised upon the EPA’ s contention that
“the only practical way to regulate [carbon dioxide] emissons from motor
vehicles is to require increased fuel economy, since [carbon dioxide] is a
byproduct of fuel combustion and ‘ no technology currently exists or isunder

114. 415F.3d a 71.

115. Judge Tatel noted that the EPA took theposition that it had authority toregulategreenhousegas
emissonsunder section 202(a)(1) of the Clean Air Act at the time of enactment of twoappropriation riders
Departments of Veterans Affairs and Housing and Urban Development, and Independent Agencies
Appropriations Act of 1999, Pub. L. No. 105-276, 112 Stat. 2461, 2496 (1998) (barring use of funds for
implementation of the Kyoto Protocd on global warming). 415 F.3d & 72.

116. 415 F.3d at 72 (quoting FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 156
(2000)).

117. 415F.3d at 72. He stressed that “[n]ot only is ‘ subsequent legislative history . . . ahazardous
basisfor inferring theintent of an earlier Congress’ but it ‘is aparticularly dangerous ground . . . when it
concerns, asit does here. . . proposalsthat do not becomelaw.’” 1d. (quoting Pension Bendfit Guar. Corp.
V.LTV Corp., 496 U.S. 633, 650 (1990)) (citation omitted). Headded: “[l]ndeed,ininterpretingthe scope
of the FDA's authority, the Brown & Williamson Court itself expressly declined to rely on failed
legidation.” 415 F.3d at 72 (citing 529 U.S. at 155).

118. Energy Policy and Conservation Act, Pub. L. No. 94-163, § 502, 89 Stat. 871, 902-07 (1975).

119. 415F.3d &t 68 (Tatel, J., dissenting).

120. This DOT authority under the EPCA is discussed infra notes 253-57 and accompanying text.



2006] MOTOR VEHICLE GREENHOUSE GAS REGULATION 21

development that can capture and destroy or reduce [carbon dioxide]
emissions from motor vehicle tail pipes.’”***

Judge Tatel rejected thisfourth argument by the EPA on thegroundsthat
“thetwo regulatory regimes—one[(EPCA)] targeted at fuel conservation and
the other [(Clean Air Act)] at pollution prevention—are overlapping, not
incompatible.”**? Hesuggested'*® that if the EPA’ sonly practical option at the
present time for regulating carbon dioxide emissions from motor vehiclesis
setting standardsfor fuel economy, rather than standardsfor capturingtail pipe
carbon dioxide emissions, then under section 202(a)(2)*** of the Clean Air
Act, such section 202(a)(1) fud economy standards shall take effect only
“after such period as the Adminigrator finds necessary to permit the
development and application of therequisitetechnology.” However, although
the EPA argued that EPA fuel economy standards established under section
202(a)(1) either would abrogate DOT fuel economy standards under the
EPCA (if EPA standards were more stringent than DOT standards) or would
be meaningless (if EPA standards were less gringent than DOT standards),
Judge Tatel still concluded that the two statutes were overlapping and that
therefore “there is no reason to assume that Congress exempted [carbon
dioxide] from the meaning of ‘air pollutant’ within the [Clean Air Act].”*®
Judge Tatel concluded the part of his opinion rejecting the EPA’s fourth
justification by stating that “[w]heretwo * statutes arecapabl e of co-existence,
it becomesthe duty of this court’ to regard each as effective—at least absent
clear congressional intent to the contrary;”**® and that in both the EPCA and
the Clean Air Act “Congress acknowledged, and indeed accepted, the
possibility of regulatory overlap.”**

121. 415F.3dat 72 (Tatel, J., dissenting) (quoting Control of Emissionsfrom New Highway Vehi cles
and Engines, 68 Fed. Reg. 52,922, 52,929 (Sept. 8, 2003)).
122. 415F.3d & 72.
123. Id.
124. 42 U.S.C. § 7521(a)(2) (2000).
125. 415F.3d & 72.
126. 1d. (quoting FTC v. Ken Roberts Co., 276 F.3d 583, 593 (D.C. Cir. 2001)).
127. 415 F.3d at 73. Judge Tatel continued by pointing out that the EPCA:
current[ly] . . . recognizes] the relevance of “the effect of other motor vehicle sandards of the
Government on fuel economy,” 49 U.S.C. 8§ 32902(f); seealso EPCA, Pub. L. No. 94-163, §502(e),
89 Stat. at 905, but in passing the 1977 [Clean Air Act] amendments Congress emphasized that
EPA regulation under the [Clean Air Act] should go forward even when it overlaps with
responsibilities given to othe agencies under other acts, see H.R. Rep. No. 95-294, at 42-43
(explaining that Congress was amending section 302(g) to broaden themeaning of “air pollutants’
and make clear tha EPA has authority even over pollutantsalready regulated by another agency).
415F.3d a 73.
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Judge Tatel then noted that the 1977 House Report onthe 1977 Clean Air
Act amendments “explained . . . [that] ‘the Clean Air Act is the
comprehensive vehiclefor protection of the Nation’ shealth fromair pollution.
In the committee' sview, it is not appropriate to exempt certain pollutants or
certain sourcesfrom thecomprehensive protectionsafforded by the Clean Air
Act’"*?® and concluded that “[greenhouse gases] plainly fall within the
meaning of ‘air pollutant’ in section 302(g) and thereforein section 202(a)(1)
[of the Clean Air Act].”**

Judge Randol ph “assume[d] arguendo that EPA has statutory authority
[under section 202(a)(1) of the Clean Air Act] to regulate greenhouse gases
[emissions] from new motor vehicles”*®* but held that “the EPA
Administrator properly exercised his discretion under [section] 202(a)(1) in
denying the petition for rulemaking [that would regulate greenhouse gas
emissions from new motor vehicles].”**

Judge Sentelle, although dissenting in part to the mgjority’s holding that
petitioners had standing to sue,*** joined Judge Randolph’ s decision to deny
the four petitions challenging the EPA’ sfinal action in refusing to grant the
petition for rulemaking. Judge Sentelle issued no opinion in support of his
decision to concur in this judgment.

Judge Tatel, in dissent, argued that none of the policy reasons set forth by
the EPA in support of its decision to deny the petition for rulemaking, relate
to the statutory standard under section 202(a)(1),"* that requires the EPA
Administrator to prescribe a standard under that section applicable to the
emission of an air pollutant fromnew motor vehicles*“which in hisjudgment
cause, or contribute to, air pollution which may reasonably be anticipated to
endanger public health or welfare.”**

Judge Randolph, however, concluded that the EPA Administrator
properly exercised hisdiscretion under section 202(a)(1) of the Clean Air Act
in deciding not to set standards for carbon dioxide emissions for new motor
vehicles. Relying upon Ethyl Corp. v. EPA™* he stated that the EPA
Administrator has considerabl e discretion under section 202(a)(1) in making
a threshold judgment about whether to regulate and that the EPA

128. Id. (quoting H.R. Rep. No. 95-294, at 42-43 (1977)).

129. 415F.3d a 73.

130. Id. at 56 (Randolph, J.).

131. Id. at 58.

132. Id. at 59 (Sentelle, J., dissenting in part and concurring in the judgment).
133. Id. at 62 (Tatel, J., dissenting).

134. 42 U.S.C. § 7521(a)(1) (2000).

135. 541 F.2d 1 (D.C. Cir. 1976) (en banc).
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Administrator can exercise thisdiscretion onthe basis both of his assessment
of scientific evidence and policy judgments: “the sort of policy judgments
Congress makes when it decides whether to enact legislation regulating a
particular area.” *** Judge Randol phfound that the EPA’ sgroundsfor denying
the petition for rulemaking under section 202(a)(1) “is entirely consistent”
with the Ethyl Corp. decision,” because EPA denied the petition for
rulemaking on thebasi s of both* scientific uncertainty about the causal effects
of greenhouse gases on the future climate of the earth”**” and “many ‘policy’
considerationsthat, in hisjudgment, warranted regul atory forbearance at this
time.”*%

Oneof thesepolicy considerati onsnoted by Judge Randol ph wasthat new
motor vehidesare only one of many sources of greenhouse gas emissionsand
that promulgation of standards under section 202(8)(1) to control greenhouse
gas emissions from new motor vehicles would “result in an inefficient,
piecemeal approach to the climate changeissue.”*** Another policy reason he
noted was “that unilateral regulation of U.S. motor vehicle emissions could
weaken efforts to persuade deveoping countries to reduce the intensity of
greenhouse gases thrown off by their economies.”**° Judge Randolph also
explained that “[o]ngoing research into scientific uncertainties and the
Administration’s programs to address climate change including voluntary
emission reduction programs and initiatives with private entities to develop
new technology also played a role in the Administrator’s decision not to
regulate.”*** Judge Randolph noted that the EPA Administrator had rejected

136. 415 F.3d at 58 (quoting Ethyl Corp., 541 F.2d at 20, 26). Asdiscussed infra notes168-77 and
accompanyingtext, Judge Tatd in hisdissenting opinion argued that Ethyl Corp. limitsthe EPA’ sexercise
of policy judgment under section 202(a)(1) of the Clean Air Act to a determination of endangerment to
public health based on an assessment of risks in relationship to ather provisions of the Clean Air Act; and
that the EPA “Administrator is [not] freeto set policy on hisown terms.” 415 F.3d a 76 (quoting Ethyl
Corp., 541 F.2d at 29).

137. 415 F.3d at 58. Judge Randolph explained that the EPA Administrator had based thisfinding
of scientific uncertainty upon areport issued in 2001 by the National Research Coundil entitled Climate
Change Science:  An Analysis of Some of the Key Questions, which caused the EPA Administrator to
conclude that it should forego rulemaking under section 202(a)(1) “until more is understood about the
causes, extent and significanceof climate change and the potential optionsfor addressngit.” Control of
Emissions from New Highway Vehicles and Engines, 68 Fed. Reg. 52,922, 52,931 (Sept. 8, 2003).

138. 415 F.3d at 58 (citing Contrad of EmissionsfromNew Highway V ehicles and Engines, 68 Fed.
Reg. at 52,929).

139. Id. (quoting Control of Emissions from New Highway Vehicles and Engines, 68 Fed. Reg. at
52,931).

140. |d. (citing Control of Emissions from New Highway Vehicles and Engines, 68 Fed. Reg. at
52,931).

141. Judge Randolph referred to the EPA’s reference to efforts to develop fuel cdl and hybrid
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the two alternative ways offered by the petitioners to control carbon dioxide
emissions from new motor vehicles—reduced gasoline consumption and
improvedtire performance—onthe groundsthat the DOT hasestablished fuel
efficiency standardsthat have prevented emissions of millions of metric tons
of carbon dioxide and that the EPA probably does not have authority under
section 202 of the Clean Air Act to regulatetire efficiency as an“emission”
of an air pollutant.*® Finaly, Judge Randolph noted that the EPA
Administrator had indicated that the petitioners had not presented the EPA
with any suggestions as to how emissions of the other greenhouse gases
(methane, nitrous oxide, and hydrofluorocarbons) from motor vehicles might
be reduced.'*®

Judge Randolph then stated that petitioners had not accurately
characterized the EPA’s refusal to regulate greenhouse gas emissions from
new motor vehiclesasadecisionthat “ rested entirely on scientific uncertainty,
or that EPA’s decision represented an ‘ open-ended invocation of scientific
uncertainty to justify refusing to regulate’ " *** Stating that “[a] determination
of endangerment to public health is necessarily aquestion of policy that isto
be based on an assessment of risks and that should not be bound by either the
procedural or the substantiverigor proper for questions of fact,”*** and that “a
reviewing court ‘will uphold agency conclusions based on policy judgments
when an agency must resolve issues on the ‘frontiers of scientific
knowledge, " *** Judge Randolph held that the EPA Administrator properly
exercised his discretion under section 202(a)(1) of the Clean Air Act in
denying the petition seeking to have the EPA set standardsfor greenhouse gas
emissions from new motor vehicles.**’

Judge Tatel, in dissent, argued that “none of these palicy” reasonsrelied
upon by the EPA Administrator to deny the petition for rulemaking “relates
to the statutory standard [in section 202(a)(1) of the Clean Air Act]—cause,
or contribute to, air pollution which may reasonably be anticipated to
endanger public health or welfare,” and asserted that “the Clean Air Act gives
the Administrator no discretion to withhold regulation for such reasons.”**®

vehicles and hydrogen as a primary fuel for automobiles and trucks. Id. (citing Control of Emissionsfrom
New Highway Vehicles and Engines, 68 Fed. Reg. at 52,931).

142. 1d.

143. 415 F.3d & 58.

144. Id. (citation omitted).

145. Id. (quoting Ethyl Corp. v EPA, 541 F.2d 1, 24 (D.C. Cir. 1976) (en banc)).

146. 1d. (quoting Envtl. Def. Fund v. EPA, 598 F.2d 62, 82 (D.C. Cir. 1978)).

147. 415 F.3d & 58.

148. Id. at 62.
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He added | ater in his opinion that greenhouse gas emissions from new motor
vehicles can be regulated by the EPA under section 202(a)(1) even though
motor vehicles are not the only source of greenhouse gas emissions.*

Judge Tatel noted that the EPA Administrator’ sdenial of the petitionfor
rulemaking under section 202(a)(1) of the Clean Air Act was subject to
judicial review under thearbitrary and capricious standard,"*® which requires
areviewingcourt todetermineif “theagency’ sdecision making wasreasoned,
... [and whether] the agency . . . [made] plain errors of law.”*** Although not
mentioned by Judge Tatel, the Supreme Court has stated that in order for a
reviewing court to determine that an agency’s decision was not “arbitrary,
capricious, an abuse of discretion, or otherwise not in accordance with law”
under section 706(2)(A) of the Administrative Procedure Act,*>* “the court
must consider whether the decision was based on the relevant factors and
whether there has been a clear error of judgment.”**?

Judge Tatel argued that he believed that the EPA Administrator had failed
to satisfy this arbitrary and capricious standard,™* adding that he found “it
difficult even to grasp the basis for EPA’s action.”*** Judge Tatel found that
the EPA Administrator, both in his commentary accompanying his denial of
the petition for rulemaking and in his brief submitted to the court, argued that
he has discretion under section 202(a)(1) either not to make any finding,
affirmative or negative, as to whether carbon dioxide emissions endanger
public health or welfare, or not to set emission standards under section
202(a)(1) even if he makes an affirmative endangerment finding."** Judge

149. |d. at 80 (citing Ethyl Corp., 541 F.2d at 29-31).

150. Id. at 73. Although Judge Tatd did not do so, Judge Randolph had noted that the court had
jurisdiction under section 307(b) of the Clean Air Act to review the EPA Administrator’s denial of the
petition for rulemaking at issue in the case 1d. at 53-54. Judge Tatel did note that actions of the EPA
Administrator under the Clean Air Act that are subject to judicial review are reviewed under the arbitrary
and capricious standard under section 307(b)(9) which authorizes acourt to reverseany action of the EPA
Administrator to which section 307(b) applies that the court finds is “arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law.” 1d. at 73.

151. 415F.3dat 73 (quoting Am.Horse Prat. Ass'nv. Lynn, 812 F.2d 1,5 (D.C. Cir. 1987)) (internal
quotation marks omitted).

152. 5U.S.C. 8 706(2)(A). Identical languageisused in section 307(d)(9)(A) of the Clean Air Act,
the provision governing judicia review in the case reviewing the EPA Administrator’s decision not to
regul ate carbon dioxide emissions from new motor vehicles under section 202(a)(1) of the Clean Air Act.

153. Citizensto Pres. Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971). “Although thisinquiry
into the factsis to be searching and careful, the ultimate standard of review is anarrow one. Thecourt is
not empowered to substitute its judgment for that of the agency.” 1d.

154. 415F.3d & 73.

155. Id.

156. Id. at 73-74.
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Tatel also found that the EPA Administrator had relied upon a number of
policy concernsin decidingthat regul ation of greenhouse gasemissionsunder
section 202(a)(1) “is a bad idea’ and that therefore he should exercise his
discretion to withhold making an endangerment finding under section
202(a)(1). Such a finding would involve him making a judgment as to
whether greenhouse gasemissions* cause, or contributeto, air pollutionwhich
may reasonably be anticipated to endanger public health or welfare.”**’
Judge Tatel stated that these policy concernsincluded that:

(1) “there continue to be important uncertainties in our understanding of thefactorsthat
may affect future climate change and how it should be addressed”; (2) petitioners
identified no technol ogiesfor reducing[ methane, nitrous oxidesand hydrofluorocarbons]

emissions, and technol ogiesfor reducing [carbon dioxide] emissions either overlgp with
DOT’sauthority or require further devd opment; (3) regulation “would also result in an
inefficient, piecemeal approach to addressing the climate change issug” as the “U.S.
motor vehiclefleetisone of many sources of [greenhousegases emissionsboth hereand
abroad”; (4) “unilateral EPA regulation of motor vehicle [greenhouse gases] emissons
could also wesken U.S. efforts to persuade key developing countries to reduce the
[greenhouse gases] intensity of their economies’; and (5) “EPA disagrees with the
regul atory approach urged by petitioners,” instead preferring “ anumber of nonregul atory
approaches to reducing [greenhouse gases| emissions’ in line with “the Presdent’s
global climatechange policy” of “supporting vital global climate research and laying the
groundwork for future action by investing in science, technology, and ingitutions.”*%

Later in hisdissent,*® Judge Tatel stated that the EPA Administrator had
not explicitly explained how any of these scientific uncertainties and policy
considerationsrelate or link to the statutory standard under section 202(a)(1)
which requires him to determine if an air pollutant emitted from new motor
vehicles or their engines causes or contributes to air pollution which
reasonably may be anticipated to endanger public headth or welfare. Judge
Tatel argued that Congress has given the EPA Administrator only “limited
discretion” under section 202(a)(1) of the Clean Air Act “to determine
whether or not an air pollutant causes or contributes to pollution which may
reasonably be anticipated to endanger public health or welfare” not
“discretion to withhold regulation because [he] thinks such regulation bad
policy.”*® Judge Tatel asserted that section 202(a)(1) gives the EPA
Administrator “the discretion only to judge, within the bounds of substantial

157. Id. at 73.

158. Id. at 74 (quoting Control of EmissionsfromNew Highway V ehiclesand Engines, 68 Fed. Reg.
52,922, 52,929-33 (Sept. 8, 2003)).

159. 415 F.3d & 81.

160. Id. at 74.
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evidence,” whether particular pollutants* cause, or contributeto, air pollution
which may reasonably be anticipated to endanger public healthor welfare.”*%*
Judge Tatel noted that the EPA Administrator may withhold such an
endangerment judgment for emissions of a particular pollutant under section
202(a)(1) in several different situations: when there is conflicting credible
evidence (with“some evidenceindicating that [the poll utant] may reasonably
be anticipated to endanger welfare and other evidence suggesting the
opposite”), when “the facts are known but require no single conclusion asto
whether apollutant * may reasonably be anticipated to endanger public health
or welfare —such asin acase wherethereexistsa smal-to-moderaterisk that
a pollutant will cause a small-to-moderate amount of harm,” and when “the
Administrator concludes based on substantial evidence that more researchis
needed before he can judge whether [a particular pollutant] may reasonably
be anticipated to endanger welfare.”*®

But Judge Tatel stated that “section 202(a)(1) plainly limits the
Administrator’s discretion—his judgment—to determining whether the
statutory standard for endangerment has been met. The Administrator hasno
discretion either to base that judgment on reasons unrel ated to this standard
or to withhold judgment for such reasons.”*%®

Judge Tatel found that the EPA’ s claim to the contrary not only ignored
the plain language of section 202(a)(1), but also was contrary to a number of
previous decisions of the United States Court of Appeds for the District of
Columbiainterpreting other provisions of the Clean Air Act that require the
EPA Administrator to make an endangerment finding in setting certain
emission or regulatory standardsfor air pollutants. Hefirst discussed Natural
Resources Defense Council, Inc. v. EPA*™ which held that the EPA
Administrator could not consider costs of compliance or technological
feasibility in setting emission standards for hazardous air pollutants under a
then-existing provision' of the Clean Air Act tha required the sandards to
be set “at the level which in his judgment provides an ample margin of safety
to protect the public health.” The court in that case held that under that
provision the EPA Administrator had to establish an emission standard for
hazardous air pollutants at a level that he determined provided “an ample

161. Id.

162. 1d. at 75.

163. Id.

164. 824 F.2d 1146 (D.C. Cir. 1987) (en banc).

165. 42 U.S.C. § 7412(b)(1)(B)(1982). This provision was amended by the 1990 Clean Air Act
amendments. Clean Air Act Amendments, Pub. L. No. 101-549, § 301, 104 Stat. 2399, 2531 (1990).
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margin of safety” to protect public health, without regard to the cost of
complying with the standard and without regard to whether it was
technologicaly feasible to comply with the standard.*®® Judge Tatel asserted
that the decision “makes clear that the Administrator may only exercise
‘judgment’ in evaluating whether the statutory standard has been met.”**
Ethyl Corp. v. EPA,**® upon which Judge Randol phrelied"® to uphold the
EPA Administrator’s denial of the petition for rulemaking under section
202(a)(1), wasaso relied upon by Judge Tatel in support of hisbelief that the
EPA Administrator had not complied with his statutory duties under section
202(a)(1). The court in Ethyl Corp. upheld the EPA’s decision to adopt
regulations under section 211(c)(1)(A)'" of the Clean Air Act to reduce the
permissible amount of lead additives in gasoline. Section 211(c)(1)(A)
provided at the time that the EPA Administrator “may” regulate fuel additives
“if any emission products of such . . . fue additives will endanger the public
health or welfare.” After determining that lead in gasoline presented a
“significant risk of harm to the public health,” the EPA issued regulations
under section 211(c)(1)(A) that required the amount of lead additives in
gasoline to be reduced significantly. The regulated industry challenged the
regulations on the ground that the EPA Administrator had to prove actua
harm to public health from lead in gasoline, rather than a significant risk of
harm.** The court in Ethyl Corp. held that the EPA Administrator had acted
properly under section 211(c)(1)(A) toregulae after afinding of asignificant
risk of harmto public health. Judge Randol ph had interpreted the Ethyl Corp.
decisionas* not requir[ing] the Administrator to exercise hisdiscretionsolely
on the basis of his assessment of scientific evidence” and that the EPA
Administrator also can “take[] into account . . . the sort of policy judgments
Congress makes when it decided whether to enact legislation regulating a
particular area.”*"* Judge Tatel, however, stated that the court in Ethyl Corp.:

held that the agency had discretion in determining what level of harm—or risk of
harm—constitutes endangerment . . . [and] that such determinations involve policy

166. 824 F.2d & 1164-65.

167. Massachusettsv. EPA, 415 F.3d at 75 (Tatel, J., dissenting).

168. 541 F.2d 1 (D.C. Cir. 1976) (en banc).

169. Massachusettsv. EPA, 415 F.3d at 57-58. Judge Randolph’s interpretation of Ethyl Corp. is
discussed supra notes 135-38 and accompanying text.

170. 42U.S.C. §1857f-6¢(1)(A) (1976), currently codified asamended at 42U .S.C. 8§ 7545(c)(1)(A)
(2000).

171. Ethyl Corp. v. EPA, 541 F.2d 1, 12 (D.C. Cir. 1976) (en banc).

172. Massachusetts v. EPA, 415 F.3d at 58.
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issues, but—as Judge Randol ph neglectsto mention, . . .—those policy issuesall related
to whether the statutory standard had been met, i.e., to whether lead in gasoline
endangered public health.”*"

In support of this interpretation of Ethyl Corp., Judge Tatel quoted the
following two statementsin Ethyl Corp.: “adetermination of endangerment
to public health is necessarily a question of policy that is to be based on an
assessment of risks and that should not be bound by either the procedural or
the substantive rigor proper for questions of fact,”** and “the statute accords
the regulator flexibility to assess risks and make essentially legislative policy
judgments.”*”> He added that “[l]ndeed, Ethyl makes quite clear that the
Administrator’s policy-based discretion is limited to the terms of the
statute,”*"® and then quoted the foll owing passage from Ethyl Corp.:

All thisis not to say that Congress | eft the Administrator free to set policy on his own
terms. To the contrary, the policy guidelines are largely set, both in the statutory term
“will endanger” and in therdationship of that termto other sectionsof the Clean Air Act.
These prescriptions direct the Administrator’s actions.*””

These statements from Ethyl Corp. quoted by Judge Tatel clearly support his
interpretation of the Ethyl Corp. decision rather than Judge Randolph’s
interpretation.

Judge Tatel also relied upon Her Majesty the Queen in Right of Ontario
v. EPA,'"® for the principle that “for EPA to decline to make an endangerment
finding, it must have a statutorily based reason for doing so.”*” In that case,
the EPA Administrator had declined to make an endangerment finding with
respect to acid rain under section 115(a)*® of the Clean Air Act, which
provided that when the Administrator had “reason to believe that any air
pollutant . . . may reasonably be anticipated to endanger public health or
welfare in aforeign country . . . the Administrator shall give formal notice

173. 1d. at 75-76 (Tatel, J., dissenting) (citations omitted).

174. 1d. at 76 (quoting Ethyl Corp., 541 F.2d at 24).

175. Id. (quoting Ethyl Corp., 541 F.2d at 26).

176. Id. at 76.

177. 415 F.3d at 76 (quoting Ethyl Corp., 541 F.2d at 29). Judge Tatel then observed that in Brown
& Williamson Tobacco Corp. the Supreme Court had noted that the FDA’s “ judgment” about how best to
achieve public hedlth goalsis* no substitutefor the specific safety determinationsrequired by the FDCA's
various operative provisions.” |Id.

178. 912 F.2d 1525 (D.C. Cir. 1990).

179. 415F.3d & 76.

180. 42 U.S.C. § 7415(a) (1982).
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thereof to the Governor of thestatein which such omissionsoriginate.” Judge
Tatel stated that the court in that case:

held that EPA acted reasonably in postponing a formal endangerment finding only
because it gave areasonable statutory basis for doing so[,] . . . [that] EPA still lacked
information as to which states were causing the harmful acid rain, [and therefore] it
would have been “ pointless’ for the agency to make an endangerment finding given the
“specific [statutory] linkage between the endangerment finding and the remedial
procedures,” i.e., notifying offending states.*®*

Judge Tatel therefore concluded that:

[The] EPA may withhold an endangerment finding only if it needs moreinformation to
determine whether the statutory standard has been met [and)] [s]imilarly, for EPA tofind
no endangerment (as Judge Randolph, going beyond the agency’s own arguments,
appears to claim happened here . . .), it must ground that conclusion in the statutory
standard and may not rely upon unrelated policy considerations.*®

Judge Tatel also observed that section 202(a)(1) of the Clean Air Act is
“precautionary,”'® allowing the EPA Administrator to set standards for the
emissionsof anair pollutant which reasonably may be antici pated to endanger
public health or welfare, without the need for actual harm or endangerment to
public health or welfareto beoccurring. Henoted that at thetime Ethyl Corp.
was decided, section 202(a)(1) and some other sections of the Clean Air Act
required or authorized the EPA Administrator to take specified action upon a
finding that emissionscaused* air pollution which endangersthe public health
or welfare.”*® He noted, however, that after Ethyl Corp. held that the EPA
Administrator was permitted by such statutory language to take “regulatory
action to prevent harm, even if theregulator isless than certain that harmis
otherwise inevitable,”*®* Congress in 1977 amended the Clean Air Act to
follow this precautionary or preventative standard in the present version of
section 202(a)(1) and other sections of the Clean Air Act.*®®

Judge Tatel concluded that the EPA Administrator had relied upon
impermissible policy considerations in denying the petition for rulemaking
under section 202(a)(1) of the Clean Air Act:

181. 415F.3d at 76 (quoting Her Majesty the Queen in Right of Ont. v. EPA, 912 F.2d 1525, 1533
(D.C. Cir. 1990)).

182. Id. at 76.

183. Id.

184. 42 U.S.C. § 1857f-1(a)(1) (1976).

185. Ethyl Corp. v. EPA, 541 F.2d 1, 25 (D.C. Cir. 1976) (en banc).

186. Massachusettsv. EPA, 415 F.3d at 77 (citing H.R. Rep. No. 95-294, at 50, 51 (1977)).
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Giventhisframework, it isobviousthat none of EPA’ s proffered policy reasonsjustifies
itsrefusd to find that [greenhouse gases] emissions “contribute to air pollution which
may reasonably be anticipated to endanger public health or welfare” Unlikein Her
Majesty the Queen, EPA’s proffered reasons for refusing to make an endangerment
finding have no connection to the statutory standard. Instead, as in Natural Resources
Defense Council (wherewefound EPA to have acted arbitrarily and capricioudy), EPA
has“ventured into azone of impermissibl eaction” by “simply substituting” freesanding
policy concerns for the sort of evaluation required by the statute . . . .**7

Judge Tatel then found that “EPA[‘s] claims that global warming still has
many scientific uncertaintiesassociated withit” seemedtobecalling for proof
or unequivocal evidence, “whereas section 202(a)(1) only . . . calls for the
Administrator to determine whether [greenhouse gases| ‘contribute to air
pollution which may reasonably be anticipated to endanger’ welfare.”**® He
noted that:

[The] EPA never suggests that the uncertainties identified by the [National Research
Council] report prevent it from determining that [greenhouse gases] “may reasonably be
anticipated to endanger” welfare. In other words, just as EPA failed in Natural
Resour ces Defense Council to explain its chosen emissionslevel inlight of the statutory
standard, so the agency hasfailed hereto explainitsrefusal tofind endangermentinlight
of the statutory standard.*®

Judge Tatel then stated that, taking into account the National Research
Council report as awhole, he:

doubt[ed] that EPA could credibly conclude tha it needs more research to determine
whether [greenhouse gases|-caused global warming “may reasonably be anticipated to
endanger” welfare. Though not offering certainty, thereport demonstratesthat matters
arewell withinthe“frontiers of scientific knowledge” .. .. Thereport also indicates that
the projected consequences of global warming are serious.*®

Because Judge Tatel’s decision clearly establishes that the EPA
Administrator, in denyingthe petition for rulemaking under section 202(a)(1)
of the Clean Air Act to regulate greenhouse gas emissions from new motor
vehicles, relied upon policy considerationsthat are not statutorily permissible
relevant factorsunder section 202(a)(1), the court should have found that the

187. 415 F.3d at 77 (citation omi tted).
188. Id. at 77.

189. Id.

190. Id. at 77-78 (citations omitted).
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Administrator’ s decision was arbitrary and capricious within the meaning of
section 307(b)(9)** of the Clean Air Act.

However, as noted by Judge Tatel, the EPA Administrator never clearly
has made an endangerment finding under section 202(a)(1) on the basis of
scientific risk assessment considerations, and the court therefore should have
remanded the case to the EPA Administrator with an order for him to make a
decision on the petition for rulemaking on the explicit basis of whether
scientific risk assessment indicates that greenhouse gas emissions from new
motor vehicles or their engines “cause, or contribute to, air pollution which
may reasonably be anticipated to endanger public health or welfare.” As
noted by Judge Tatel at the end of his dissenting opinion,** the EPA
Administrator would violate section 202(a)(1) by “[r]efusing to regulate
following an endangerment finding.”

The EPA Administrator should change his previous position and should
now make an endangerment finding with respect to carbon dioxide and other
greenhouse gases under section 202(a)(1) of the Clean Air Act, and then
should adopt an appropriate sandard under section 202(a)(1) to control
emissions of carbon dioxide and other greenhouse gases from new motor
vehicles. To fulfill thisresponsibility, the EPA could adopt a standard under
section 202(a)(1) that is identical to, or based upon, California s recently-
adopted regulationsthat set limitson the amounts of greenhousegasesthat can
be emitted from new motor vehicles beginning with the 2009 modd year.'*?

Alternatively, the EPA could adopt agreenhousegas emissionsreduction
standard under section 202(a)(1) that specifies a minimum miles per gallon
standard for new motor vehicles. At present, the EPA contendsthat the only
method for controlling the amount of carbon dioxide emitted by a motor
vehicdeisby fuel economy.** Therefore, the EPA Administrator might adopt
a fuel economy standard under section 202(a)(1) of the Clean Air Act to
control carbon dioxide emissions from new motor vehicles and new motor
vehicle engines which can be achieved with exiging technology and at a
reasonable cost. Of course, if the EPA sets afuel economy standard for a
particular class of new motor vehicles under section 202(a)(1) of the Clean
Air Act that is not as strict asthe DOT fuel economy standard for that class,
the EPA fuel economy standard will not have asignificant impact either upon
global warming or upon motor vehicle manufacturers.

191. 42 U.S.C. § 7607(b)(9) (2000).

192. 415 F.3d & 81.

193. Cdlifornia sregulations are analyzed infra notes 199-271 and accompanying text.
194. Massachusettsv. EPA, 415 F.3d at 80 (Tatel, J., dissenting).
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However, if the EPA sets a fuel economy standard under section
202(a)(1) for one or more particular classes of new motor vehicles under
section 202(a)(1) that is stricter than the applicable DOT CAFE standard, the
EPA standard may result in a significant reduction in the emissionsof carbon
dioxide in the United States. Because the DOT’s 27.5 miles per gallon of
gasoline CAFE fuel economy standard for passenger automobiles under the
Energy Policy and Conservation Act hasnot been revised since 1986, amiles
per gallon fuel economy standard for passenger automobilesof morethan 27.5
miles per gallon may well betechnologicdly achievable at a reasonable cost
today, albeit through production of more high mileage small passenger
automobiles and production of lesslow gas mileage large SUV's and pickup
trucks. But with the price of gasoline at times approaching three dollars per
galon in many areas of the United States, many American consumers may
support an EPA fuel economy standard that is stricter than the present CAFE
standards under the EPCA.

Such agtricter fuel economy standard for passenger automobiles, sports
utility vehiclesand light duty pickup trucks may result in the production and
saleinthe United States of morefuel efficient smaller passenger automobiles
and lessproductionand sale of large, “ gasguzzling” sportsutility vehiclesand
pickup trucks, a change that motor vehicle manufacturers may make
voluntarily in the near future as American consumers increasingly purchase
more high gas mileage smaller passenger automobiles and fewer low gas
mileage SUVs and pickup trucks.**

Reductionsin carbon dioxide emissions from new motor vehiclesin the
United States may not significantly reduce global warming and climate
changesif there are increased emissions of greenhouse gasesin the futurein
other countries, particularly in Third World developing nations. However,
reduction of emissions of greenhouse gases in the United Stateswould result
inthe United Statesfulfilling, at least in part, its obligations under the United
Nations Framework Convention on Climate Change,**® which the United
States has signed and ratified, to “limit[] its anthropogenic emissions of
greenhousegases,”**" “with theaimof returningindividually or jointly to their

195. ChrisWoodyard, Smaller Cars Post Big Sales Increases, USA Topay, Oct. 10, 2005, at 1B.
Sales of large SUV sdecreased nineteen percent in the United States during 2005 and sales of pickup trucks
remained flat. Recent purchasers of pickup trucks state that fuel economy is the most important attribute
of apickup truck. Sholnn Freeman, Pickup Buyers Want Efficiency, Survey Says, WAsH. PosT, Nov. 17,
2005, at D2.

196. United Nations Framework Convention on Climate Change, March 21, 1994, 1771 U.N.T.S.
107.

197. Id. at art. 4, para. 2(a).
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1990 levels these anthropogenic emissions of carbon dioxide and other
greenhouse gases not controlled by the Montreal Protocol.”*%®

Reduction of greenhouse gas emissionswithinthe United Statesal so may
strengthen, not weaken, the United States’ sattemptsto influence Third World
developing countries to begin to control their greenhouse gas emissions,
becausedevel oping countries probably will be morelikely to agreeto requests
by the United States to start controlling their greenhouse gas emissionsif the
United States has begun to control at least one significant source of its
greenhouse gas emissions.

IIl. STATE REGULATION OF GREENHOUSE GAS EMIssions FRom NEw
MoToR VEHICLES

The California Air ResourcesBoard has adopted regul ations™* that limit
the amount of emissions of greenhouse gases from new motor vehicles sold
in the state beginning with the 2009 model year. Thiswasdone in response
to legislation”® enacted by the California General Assembly that directed the
Board to “adopt regulations that achieve the maximum feasible and cost-
effective reduction of greenhouse gas emissions from motor vehicles’**
“manufactured in the 2009 model year, or any model year thereafter.”*
However, these state regulations probably are preempted by both section
209(a)** of the Clean Air Act and by the Energy Policy and Conservation
Act® unlessthe EPA Administrator grantsawaiver for the regulations under
section 209(b)** of the Clean Air Act.

The California legislation, referred to asthe “ California Climate Law,”
requires the state's greenhouse gas emission reduction regulations for new
motor vehiclestobe“ [c]apabl e of being successfully accomplished withinthe
time provided . . . taking into account environmental, economic, social, and
technological factors [and to be] [e]conomical to an owner or operator of a
vehicle, taking into account the full-life cycle costs of a vehicle.”*® In
developing these regulations, the state board was required to “[c]onsider the

198. Id. at art. 4, para. 2(b).

199. CaL. CopE REGs. tit. 13 § 1961.1 (2006).

200. CAL. HEALTH & SAFETY CoDE § 43,018.5 (West 2005).

201. Id. at § 43,018.5(q).

202. 1d. at § 43,018.5(b)(1).

203. 42 U.S.C. § 7543(a) (2000).

204. 49 U.S.C. § 32,919(a) (2000).

205. 42 U.S.C. § 7543(b) (2000).

206. CaL.HEALTH & SaFeTY CoDE § 43,018.5(i)(a)-(b) (West 2005).
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technol ogical feasibility of theregulations[and] . . . theimpact theregulations
may have on the economy of the state.”*”” The board’s regulations also are
required to “[p]rovide flexibility, to the maximum extent feasible . . . in the
means by which a person . . . may comply with the regulations.” The
regulations may include the use of alternative methods of compliance but not
“any mandatory trip reduction measure or land use restriction.”*® The
regulations adopted by theboard cannot: impose any additional fees or taxes
on any motor vehicle, fud, or vehicle miles travel ed; ban the sde within the
state of any category of vehide, including sport utility vehiclesand light duty
trucks; require reduction of vehicle weight; limit the speed limit on any
highway or street withinthe state; or limit vehicle milestraveled.*® However,
the California Climate Law “ does not mandate specific reduction percentages
or overall reduction goals’ for greenhouse gas emissions from new motor
vehicles*°

The state's greenhouse gas emission reduction regulations are to be
applied to “passenger vehicle[g], light-duty truck[s], or any other vehicle[s]
determined by the state board to be a vehicle whose primary use is
noncommercial personal transportation.”#*

The state board was required to adopt these regulations by January 1,
2005,#2 but the regulations could not become effective before January 1,
2006, “in order to give the [California] legislature time to review the

207. Id. at §43,018(c). The Board's consideration of the economic impact of the regulations was
required to include consideration of the creation of jobs and new businesses withi n the state, the expansion
or elimination of existing bus nesses within the state, theability of businesses within the state to compete
with businessesin other states, “[t]heability of the state tomaintain and attract businessesin communities
with the most significant exposure to air contaminants, localized ar contaminants, or both, including, but
not limited to, communitieswith minority populationsor low-incomepopulations, or both,” and automobile
workers and affiliated businesses within the gate. 1d. at 8 43,018(c)(2).

208. |d. at 843,018(c)(3). To theextent permitted by state and federal law, theboard isrequired to
grant emission reductions creditsfor any reductionsin greenhouse gas emissions from maotor vehiclesthat
are achieved prior to the operative date of the board’s greenhouse gas emissions reduction regulations,
through the procedures and protocols adopted by the California Climate Action Registry under the
California Hedth and Safety Code section 42,823(j). 1d. at § 43,018.5(c)(5)(A). The baseline for
calculating these emission reduction credits is the 2000 modd year. 1d. at § 43,018.5(c)(5)(B).

Thegreenhousegas emission reduction regulations adopted by theboard alsoarerequired to“ provide
an exemption for those vehicles subj ect to the optional low-emiss on vehicle standard for oxi desof nitrogen
... for exhaust emission standards” in 13 Cal. Code Regs. 8 1961(a)(9). Id. at § 43,018.5(¢).

209. |d. at § 43,018(d).

210. Deborah Keeth, Comment, The California Climate Law: A Sate’s Cutting-Edge Efforts to
Achieve Clean Air, 30 EcoLoay L.Q. 715, 719 (2003).

211. CAL.HEALTH & SAFETY CoDE § 43,018(i)(2) (West 2005).

212. 1d. at § 43,018(a).
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regulationsand determine whether further legislation should be enacted prior
to the effective date of the regulations.”*** However,

[i]f the federal government adopts a standard regulating a greenhouse gas from new
motor vehiclesthat the state board determinesisina substantialy similar timeframe, and
of equivalent or greater effectiveness as the regulations that would be adopted pursuant
to [the California Climate Law], the state board may el ect not to adopt a standard on any
greenhouse gas included in the federal standard.®**

Of course, the federal government has not adopted any such standard at the
present time.

The California Air Resources Board in 2004 adopted regul ations under
the CaliforniaClimateL aw establishing fleet average greenhouse gas exhaust
emission standards, expressed as grams per mile carbon dioxide equivalent
emissions, for new 2009 and subsequent model year passenger cars, most light
duty trucks, and medium duty passenger vehicles® The regulations require
a thirty percent reduction in greenhouse gas emissions from tailpipes of
regulated new motor vehiclesby 2016. Theregulations emissionslimitations
encompass. (1) emissions of carbon dioxide, methane, and nitrous oxide
emissions resulting directly from combustion of fuel during operation of a
motor vehicle (2) emissions of carbon dioxide resulting from operation of a
vehide' sair conditioning (A/C) system; (3) emissionsof hydrofluorocarbons
refrigerant from a vehicle's A/C system due to leakage, losses during
recharging, or release when the vehicle is scrapped at the end of itslife; and
(4) upstream emissions associated with production of gasoline or diesel fuel
used by the vehicle.

Theregulationsestablish amanufacturer fleet averageemisson standard
for passenger cars and the lightest trucks, and a separate manufacturer fleet
average emission standard for heavier trucks. The regulations, which take
effect on January 1, 2006, establish near-term emission standards for model
years 2009-2012 and mid-term emission standards for the 2013-2016 model
years. Manufacturers can comply with the regulations’ sales-weighted

213. 1d. at § 43,018(b)(1).

214. 1d. at § 43,018.5(h).

215. CaL. CopE REeGs. tit. 13 § 1961.1 (2006). “Light-duty trucks from 3751 |bs. LVW-8500 |bs.
GVW that are certified to the Option 1 LEV [Low Emission Vehiclg Il [Nitrogen Oxides] Standard in
section 1961(a)(1) are exempt from these greenhouse gas emission requirements.. .. ." Id. at § 1961.1(a).
TheCaliforniaOfficeof Administrative Law approvedthe Board' sregulationson September 15, 2005, after
reviewing them to ensurethat they wereconsigent with the CdiforniaAdministrative Procedures Act. The
regulations and Board documents reating to and explaining its regulations for greenhouse gas emissions
from motor vehiclesare available at the Board' sweb site, http://www.arb.ca.gov/cc/cc.htm.



2006] MOTOR VEHICLE GREENHOUSE GAS REGULATION 37

average emissions standards for their fleet by choosing a mixture of
technol ogies, from among a number of cost-effective technologiesidentified
by the Board's staff as available to reduce greenhouse gas emissions from
motor vehicles. Becausetheregulations standards are expressed in terms of
carbon dioxide equivalent grams per mile, emissions of the different types of
greenhouse gases are weighted under the regulation to account for the
differing climate change impacts of different greenhouse gases. Upstream
emissions—emissions associ ated with the production of the fuel used by a
vehicle—for motor vehiclesthat use conventional gasolineor diesel fuels, are
used as a baseline in the regulations for comparing the relative emissions of
alternative fuel vehicles whose carbon dioxide emission values will be
appropriately adjusted. The regulations provide manufacturers a credit for
early greenhouse gas emissions reductions in their 2000-2008 model year
vehicles that meet the 2012 model year baseline standard. The regulations
also provide creditsto motor vehicle manufacturers for aternative methods of
compliance with the regulations’ standards through projects located in the
state of Californiathat achieve greenhouse gas emissions reductions through
increased use of alternative fuelsin eligible motor vehicles.

The California greenhouse gas emission reduction regulations for new
motor vehicles may be preempted by section 209(a)**° of the Clean Air Act,
which providesthat “[n] o State or any political subdivision thereof shall adopt
or attempt to enforce any standard relating to the control of emissions from
new motor vehicles or new motor vehicle engines subject to [Part A of
Subchapter 1l of the Clean Air Act (which regulates emissions from new
motor vehicles and fuel)].”#” Theterm “emissions’ is not defined by either
section 209(a) or any other provision of the Clean Air Act, although section
209(a)’s reference to “emissions’” when compared to section 202(a)(1)’s
reference to “emission[s] of any air pollutant” (in the context of the EPA’s
authority to set emissions standards for new motor vehicles), suggests that
section 209(a) should be interpreted broadly to preempt any state or local
government standards that regulate emissions of any substance from new
motor vehicdes or new motor vehicle engines, not just substances that are
considered to be “air pollutants’ under the Clean Air Act.?*® Section 209(a)

216. 42 U.S.C. § 7543(a) (2000).

217. Section 209(a) further provides that “[n]o State shall require certification, inspection, or any
other approval relatingto thecontra of emissionsfrom any new motor vehicle or new motor vehicle engine
as condition precedent to theinitial retail sale, titling (if any), or registration of such motor vehicle, motor
vehicle engine, or equipment.” 1d.

218. InEngineManufacturers Ass nv. SouthCoast Air Quality Management District, 541 U.S. 246,
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preemptsnot only statelaws and standards that compel manufacturerstomeet
specified emission limits or to equip motor vehicles with a certain type of
pollution control device or design feature related to the control of emissions,
but al so preempts stateregul ationsthat placerestrictionson thetypes of motor
vehicles that a person may purchase or lease.”"

However, because California is the only state that adopted standards,
other than crankcase emission standards, for the control of emissions from
new motor vehicles prior to March 30, 1966,*° the EPA Administrator is
required by section 209(b)(1)*** of the Clean Air Act towaive section209(a)’ s
preemption of state law if California determines that the state’'s standards
“will be, in the aggregate, at least as protective of public health and welfare
as applicable Federal standards.”?** Asaresult of thiswaiver provision new
motor vehicles sold in the United States either meet federal emission control
standards, promulgated under section 202 of the Clean Air Act, or California
standards for which a section 209(a) waiver has been granted.”* The EPA
Administrator has ruled that section 209(b)(1) waivers are not limited just to
Californiaemission control standardsand regul ationsthat addressCalifornia’ s
smog problem, andthat California sair pollution problem does not haveto be
the worst in the United States in order for a section 209(b)(1) waiver to be
granted.?**

Section 209(b)(1)’s standard for a waiver permits California' s “sate
standards to be considered asa‘ package’ (‘in the aggregate’), rather than by
eval uating each standard separ ately, and by permittingthe staterather than the
[EPA] Administrator to make the determination of whether they are * at |east
as protective.’”?*> This section 209(b) waiver standard therefore “confers

253 (2004), the Supreme Court stated that section 209(a) preempts stateor local government standardsthat
require a vehicle or engine not to emit “more than a certain amount of a given pollutant” but when the
Supreme Court made this statement in that case it was not addressing the issue of whether section 209(a)
only preempts state or local government standards that regulate emissions of asubstancethat is an “air
pollutant” under the Clean Air Act.

219. Engine Mfrs. Ass'nv. S. Coast Air Quality Mgmt. Dist., 541 U.S. 246 (2004).

220. Ann E. Carlson, Federaliam, Preemption, and Greenhouse Gas Emissions, 37 U.C. DAvisL.
Rev. 281, 293 (2003).

221. 42 U.S.C. § 7543(b)(1) (2000).

222. “If each State standard is a least as stringent as the comparable applicable Federal standard,
such State standard shall be deemed to be at least as protective of health and welfare as such Federal
standards . . .." 1d. at § 7543(b)(2).

223. Motor VehicleMfrs. Ass nv.N.Y. State Dep't of Envtl. Conservation, 17 F.3d 521,526-27 (2d
Cir. 1994).

224. Cdlifornia State Motor Vehicle Pollution Contra Standards, 49 Fed. Reg. 18,887, 18,890
(May 3, 1984).

225. Note, California’ sAuthority to Regulate Mobile Source Greenhouse GasEmissions 58 N.Y.U.
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broad discretion on the State of California, and affirms Congress' s intent to
grant Californiathe broadest possible discretion . . . to deveop an emissions
control program.”

However, section 209(b)(1)**" provides that “[n]o such waiver shall be
granted if the [EPA] Administrator finds that the state’s determination is
arbitrary and capricious,” or if the state standards and accompanying
enforcement procedures are not consistent with section 202(a)?*® of the Clean
Air Act**® The EPA has ruled that a comparison of the relative costs and
benefits of California s emissions control programis “not legally pertinent”
in a section 209(b) waiver proceeding.?*° “The meaning of ‘compelling and
extraordinary’ is somewhat ambiguous; neither courts nor the EPA have
provided an explicit definition of thiskey phrase or the constraints it places
on California sauthority toregulate greenhouse gas emissions.”*** However,
the EPA, in previous proceedings considering applications by Californiafor
waivers under section 209(b)(1), has interpreted the “compelling and
extraordinary” standard as requiring California only to “justify[] the need for
its own motor vehicle population [emissions] control program,” and not the
need for each particular standard and regulation that is part of the state’s
program.*?  Furthermore, the EPA Administrator has suggested that
“compellingand extraordinary” “doesnot refer to levelsof pollution directly,

ANN. Surv. Am. L. 699, 720 (2003) (footnote omitted).

226. |d. (footnotes omitted).

227. 42 U.S.C. § 7543(b)(1) (2000).

228. 1d. at § 7521(a).

229. Id. at § 7543(b)(1). Section 177 of the Clean Air Act provides that, notwithstanding § 209(a)
of the Act, any state which has state implementation plan provisions approved under Part D of the Act
[dealing with non-attainment air quality contrd regions that do not meet the EPA national ambient air
quality standards for a particular pollutant] may adopt and enforce for any model year sandardsrelating
to control of emissions from new motor vehicles or new motor vehicle engines if such standards are
identical tothe Cdiforniastandardsfor which awaiver hasbeen granted for such model year and California
and such state adopts such standards at | east two years before the commencement of such modd year. 1d.
at § 7507.

California’s emission standards for carbon dioxide and other greenhouse gases from new motor
vehicles have been adopted by eight other states (Connecticut, Maine, Massachusetts, New Jersey, New
Y ork, Oregon, Rhode |sland, and Vermont). Sholnn Freeman, States Adopt California’s Greenhouse Gas
Limits, WasH. Posr, Jan. 3,2006, at D1. Under § 177 of the Clean Air Act, the California sandards can
become effective in these other states only if the EPA Administrator grants a waiver to the California
standards under § 209(b) of the Clean Air Act.

230. Cdlifornia State Motor Vehicle Pollution Control Standards, 49 Fed. Reg. 18,887, 18,889
(May 3, 1984).

231. Note, supra note 225, at 722.

232. CdliforniaState Motor Vehicle Pollution Control Standards, 49 Fed. Reg. at 18,890; Cdifornia
State Motor Vehicle Pollution Control Standards, 58 Fed. Reg. 4166 (Jan. 13, 1993).
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but primarily to the factors that tend to produce them: geographical and
climatic conditions that, when combined with large numbers and high
concentrations of automobiles, create serious air pollution problems.”?* The
EPA'’ sinterpretation of the* compellingand extraordinary” standardin section
209(b) waiver proceedings therefore has been interpreted as:

impogJing] only a weak congraint on California s regulatory authority. Notably, the
Administrator has never invalidated a waiver on the grounds that California did not
demonstrae a“ compelling and extraordinary” need. Rather, Californiamay continueto
operate its own emissions program so long asit can demonstrate that as a result of its
geography, climate, and largevehicle populationitshasa“ compe ling and extraordinary”
need to operate a separate program from the federal government. Once California has
demonstrated the need for itsown program, it may imposeany regul ation on greenhouse
gases that isin compliance with the other [section] 209 criteria.®**

Based upon these standards, and the EPA’ s previousinterpretationsof the
standardsgoverning section 209(b) waivers, the EPA Administrator should be
required to issue a section 209(b) waiver to California’s greenhouse gas
emission reduction regulationsfor new motor vehiclesif Californiaappliesfor
awaiver for the regulations after determining that its state emission control
standards, including the greenhouse gas emissions control regulations, “will
be, in the aggregate, at least as protective of public health and welfare as
applicable Federal standards.”

The EPA Administrator, however, may not grant awaiver under section
209(b)(1) to the greenhouse gas emission reduction regulations that the
California Air Resources Board recently has adopted under the California
ClimateLaw. TheEPA Administrator “ has sometimesdenied part of awaiver
[under section 209(b)(1)] or delayed implementation of Cdifornia emission
standards.”?* Professor Ann E. Carlson has postulated that the EPA
Administrator under President Bush's present administration might deny
Californiaasection 209(b)(1) waiver for California’ sgreenhouse gasemission
reduction regulationsfor new motor vehicles, onthegroundsthat California’ s
regulations are not “necessary to meet compelling and extraordinary
conditions” (because “the hardshipsCaliforniacould experienceas aresult of
rising temperatures are not so different from those faced by other sates”),**
“that insufficient evidence exigs to suggest that California will experience

233. Cdlifornia State Motor Vehicle Pollution Control Standards, 49 Fed. Reg. at 18,890.
234. Note, supra note 225, at 723.

235. Carlson, supra note 220, at 293.

236. 1d. at 297-98.
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rising temperatures,” and “that California regulations interfere with U.S.
foreign affairs (and thus are not ‘necessary to meet compelling and
extraordinary conditions’).”#*” California could argue in response that
“control of greenhouse gas emissions to slow climate change istargeted at a
‘compelling and extraordinary’ problem within California [because] . . . in
many ways California’ s vulnerability to climate change impactsistied to the
unigue topographic and geographic conditions of the state.”**

Professor Carlson al so has suggested that during President Bush’ s second
termthe EPA Administrator “will amost certainly deny California s petition
on theground that carbon dioxideisnot an air pollutant.”*** She notesthat the
term “emissions’ in section 209(a) of the Clean Air Act isnot defined by the
Act or the EPA regulations implementing the Act* and that the EPA
Administrator has“broad authority” *** under section 202*** of the Clean Air
Actto establish “ gandards applicabletothe emission of any air pollutant from
any class or classes of new motor vehicles or new motor vehicle engines.”**
Professor Carlson explains that despite section 209(b)(1)’ swaiver provision,
the EPA Administrator:

[n]evertheless . . . may argue that since . . . carbon dioxide and other greenhouse gas
emissons are not air pollutants under the [Clean Air Act], Californiamay not regulae
greenhouse gases under the waiver provision. The argument would be that the waiver
provisiononly allowsCaliforniatoregul ateemissonsaslongastheemissonregulations
are“at least as protective . . . as applicable Federal standards.” Because the federa
government does not, and under the Bush Administration’s analyss cannot, regulate
greenhouse gas emissions (most significantly carbon dioxide), the argument would
concludethat Californiacannot regul ate such emissions (because there are no applicable
federal standards), and therefore that the California regulations are subject to the broad
[Clean Air Act] preemption provision. TheD.C. Circuit hasheld that California spower
to regulate emissons is co-extensive with the EPA’s power to regulate: power under
Section 209(b), in other words, is identical to the EPA’s power contained in section
209(a). If the D.C. Circuit is correct, the EPA could argue that as long as it lacks
authority to regulate greenhouse gas emissions, so does California.®**

237. Id. at 297.

238. Note, supra note 225, at 727.

239. Carlson, supra note 220, at 293.

240. 1d. at 294.

241. Id.

242. 42 U.S.C. § 7521 (2000).

243. Id. at § 7521(8)(1).

244. Carlson, supranote 220, at 295-96 (footnotes and citationsomitted). TheD.C. Circuit decision
to which Professor Carlson refers is Motor Vehicle Manufacturers' Ass'n v. EPA, 627 F.2d 1095, 1110
(D.C. Cir. 1979) (“ The plain meaning of the statute indicates that Congress i ntended to make the waiver
provision coextensive with the preemption provision.”).
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Professor Carlson suggeststhat “ California could counter that if the EPA
cannot regulate greenhouse gas emissions, then no state is prohibited from
issuing motor vehiclegreenhouse gasemissionsstandards, and that Cdifornia
need not apply for a Section 209(b) waiver.”?*> She adds that the EPA might
respond that section 209(a)’s preemption provision “prohibits states from
regulating‘ emissions’ from mobile sourceswithout qualification, suggesting
that states cannot regulate greenhouse gas emissions or any other
emissions.”***  As noted earlier,’ this argument would be supported by
comparing section 209(a)’ s reference to “emissions’ to section 202(a)(1)’'s
reference to “emission[s] of any air pollutant” and concluding from this
comparison that section 209(a) preempts any state standard regulating
emissions of any substance, not just an “air pollutant,” from new motor
vehicles. Professor Carlson suggests that California, in rebuttal, could note
that theterm*“ emissions” in section 209(a) isnot defined by the Clean Air Act
or by EPA regulations implementing the Act, and that:

1) the EPA [under section 202(a)] is given authority to control “emissions of air
pollutants,” 2) theterm*“air pollutants” does not include greenhouse gas emissions, and
3) the preemption section therefore does not apply to greenhouse gas emissions. . . and
California. . . need not apply for a waiver under [section 209(b)(1) of the Clean Air
A(I] .248

However, a court more likely will hold that section 209(a) preempts any
state standard relating to the control of emissions of any substance (including
greenhouse gases) from new motor vehicles (because section 209(a) refersto
preemption of any state standard relating to emissions, not just state standards
relating to emissions of air pollutants), but that the EPA Administrator can
grant a waiver under section 209(b)(1) to California's greenhouse gas
emissions reduction regulations for new motor vehicles.

Evenif the Californiagreenhousegasemissionsreduction regulaionsare
not preempted by section 209(a) of the Clean Air Act (either because section
209(a) is held to beinapplicable to the California regul ations or because the
EPA Administrator under section 209(b)(1) grants a waiver from section
209(a) preemption), the California greenhouse gas emissions reduction
regulations may be preempted by the Energy Policy and Conservation Act

245. Carlson, supra note 220, at 296.

246. 1d.

247. See supra notes 216-18 and accompanying text.
248. Carlson, supra note 220, at 296.



2006] MOTOR VEHICLE GREENHOUSE GAS REGULATION 43

(EPCA),**® which providesthat “when an average fuel economy standard . . .
isin effect [under the EPCA], aState or apolitical subdivision of a State may
not adopt or enforce alaw or regulation related to fuel economy standards or
average fuel economy standards for automobiles covered by an average fuel
economy standard [under the EPCA]."*° “There is no exception to this
preemption, evenfor California,” " although, asdiscussed | ater,?** thisEPCA
preemption provision does not invalidate the gate of California’ s new motor
vehicle emissions regulations that have been granted a waiver by the EPA
Administrator under section 209(b) of the Clean Air Act.

Under the EPCA, the Department of Transportation has established
corporateaveragefuel economy (CAFE) standardsfor passenger automobiles
and light duty trucks (but not for heavy duty trucks), which establish the
average minimum performance standard for vehiclemilestraveled per gallon
of fuel for al of the models of passenger cars and light duty trucks
manufactured by a parti cular automabile manufacturer for a particular model
year. The Secretary of Trangportation is required by the EPCA to set the
CAFE standard at the maximum feasible leve, taking into “consider[ation]
technological feasibility, economic practicability, the effect of other motor
vehicle standards of the [Federal] Government on fuel economy, and the need
of the United States to conserve energy.”#* At the present time, the CAFE
standard for passenger automobilesis 27.5 milesper gallon of gasoline®* (“or
equivalent amount of other fuel”?*®), a standard that has not changed since
1986.*° The CAFE standard for light duty trucksis 21.0 miles per gallon of
gasolinefor model year 2005, 21.6 milesper gallon for model year 2006, and
22.2 miles per gallon for model year 200727

249. 42 U.S.C. § 32,919(a) (2000).

250. Id. Theregulationsare beng challenged in Central Valley Chryder-Jeep Inc. v. Wither spoon,
E.D. Cal., CV-F-04-6663, on the grounds that greenhouse gases are not “air pollutants’ tha can be
regulated by California under the Clean Air Act and that the California standards are preempted by the
EPCA'’s fuel economy standards. Mike Ferullo, Climate Change: Lawsuits Against California Auto
Standards for Carbon Dioxide May Proceed, Court Says, BNA Toxic Law Daily, Oct. 27, 2005, at
http://pubs.bna.com/ip/BNA/tld.nsf/igA0B1W5W8Z5.

251. Keeth, supra note 210, at 725.

252. Seeinfra notes267-71 and accompanying text.

253. 49 U.S.C. § 32902(f) (2000).

254. Passenger Automobile Average Fuel Economy Standards, 49 C.F.R. § 531.5(a) (2006).

255. 42 U.S.C. § 32,901(a)(10) (2000).

256. Carlson, supra note 220, at 290-91.

257. Light Truck Fuel Economy Standards, 49 C.F.R. § 533.5(a) (2006); Light Truck Average Fuel
Economy Standards Model Y ears 2005-2007, 68 Fed. Reg. 16,868 (Apr. 7, 2003). On Augug 23, 2005,
the NHTSA proposed higher CAFE standards for most light trucks beginning with model years 2008-11.
Average Fuel Economy Standards for Light Trucks;, Model Years 2008-2011, 70 Fed. Reg. 51,414
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California sgreenhousegasemissionsreduction regul ations probably will
requirenew motor vehiclesto achieve greater fuel economy in order to reduce
their emissions of greenhouse gasesto the extent required by the regulations,
because “[n]o technology currently exists or isunder development that can
capture and destroy or reduce emissions of [carbon dioxide] . . . from motor
vehicle tailpipes. At present, the only practical way to reduce tailpipe
emissions of [carbon dioxide] isto improve fuel economy.”?%®

Although California s greenhouse gas emissions reduction regulations
under the Cdifornia Climate Law avoid clear preemption by the EPCA’s
CAFE standards by not explicitly specifying fuel economy standards (e.g.,
average milesper gallon requirements) for new motor vehicles, the California
regulations may be preempted by the EPCA’s CAFE standards because the
California regulations probably will require motor vehicle manufacturers to
reduce greenhouse gas emissions principdly by reducing carbon dioxide
emissionsby improving thefuel economy of their new motor vehicles. “Since
directly regulating fuel economy would create tension with EPCA’s
preemption clause, California. . . instead require[s] manufacturers [of new
motor vehides] to install a range of technological measures that result in
reduced [carbon dioxide] emissions, without specifying fuel economy
targets.”®° Such technological improvements might include: engine
improvements such asimproved specific power and gasoline direct injection;
improved transmissions, such as 5- and 6-speed automatic transmissions,
5-speed motori zed manual gearshifts, and continuously variabletransmissions;
integrated starter generatorsthat shut off idling engines; and hybrid electric
drivetrains.?®® However, because methodsto reduce carbon dioxideemissions
“directly relate to fuel efficiency,” since reduction of carbon dioxide
emissions makes a motor vehicle more fuel efficient,®* the EPCA may
preempt and invalidate California’s greenhouse gas emissions reduction
regulations because the regulations will require reduction of greenhouse gas

(Aug. 30, 2005). The 2011 model year standards would divide light trucks into four categories based on
size, with agandard of 28.4 miles per gallon for thelightest trucksand 21.2 miles per gallon for the largest
light trucks.

258. Control of Emissions from New Highway V ehicles and Engines, 68 Fed. Reg. 52,922, 52,929
(Sept. 8, 2003) (EPA Admini strator’ sdenial of petition to regulate greenhouse gasemissions under section
202(a)(1) of the Clean Air Act). “[A] more fuel-efficient vehicle emits less [carbon dioxide] per mile
traveled in direct proportion to theincrease in itsfuel efficiency.” Christopher T. Giovinazzo, Comment,
California’s Global Warming Bill, 30 EcoLogy L.Q. 893, 924 (2003).

259. Giovinazzo, supra note 258, at 924.

260. Contradl of Emissions from New Highway V ehicles and Engines, 68 Fed. Reg. & 52,925.

261. Giovinazzo, supra note 258, at 924.



2006] MOTOR VEHICLE GREENHOUSE GAS REGULATION 45

emissions from new motor vehicles primarily by methods or measures that
increase avehicle's fuel efficiency/economy.

The Nationa Highway Traffic Safety Administration (NHTSA), in
commentary accompanying its recent proposed revised CAFE standards for
light duty trucks, has gated that “[a] state law that seeks to reduce motor
vehicle carbon dioxide emissionsis both expressly and impliedly preempted”
by the EPCA.*? The NHTSA reasons that “since the way to reduce carbon
dioxide emissions [from motor vehicles] isto improve fuel economy, a state
regulation seeking to reduce those emissons is a ‘regulation related to fuel
economy standards or average fuel economy standards’ within the meaning of
[the EPCA’s preemption provision].”?*®* Thisinterpretation of the EPCA by
the NHTSA probably isnot entitled to deference by a court under the Chevron
doctrine, even if it is areasonabl e interpretation by an administrative agency
of an ambiguousfederal statute, because thisinterpretationis not presentedin
aformal agency regulation that was subject to public notice and comment or
aformal adjudication decision.”® However, the NHTSA expresses the legal
theory upon whichthefederal government probably will rely intrying to have
the EPCA preempt and invalidate the California carbon dioxide emissions
reduction regulations for new motor vehicles.

The NHTSA's interpretation of the EPCA’s preemption provision
arguably is supported by some decisions® of the United States Supreme
Court, interpreting provisions in other federa statutes that provide that
specified federal laws preempt state laws*“relating” to specific matters, which
support an interpretation of the EPCA’s preemption clause under which

262. Average Fuel Economy Standards for Light Trucks, Modd Y ears 2008-2011, 70 Fed. Reg. at
51,457.
263. Id. The NHTSA alsoreasons that such a stateregulation isimpliedly preempted by the EPCA
because it woul d interfere with the NHTSA’ simplementation of the EPCA:
For example, [such a state regulation] would interfere [with] the careful balancing of various
statutory factors and other related considerations, as contemplated in the conference report on
EPCA, we must do in order to establish average fuel economy standards at the maximum feasible
level. It would also interfere with our effort to reform CAFE, so asto achieve higher fuel savings,
while reducing the risk of adverse economic and safety consequences.
Average Fuel Economy Standards for Light Trucks; Model Years 2008-2011, 70 Fed. Reg. a 51,457.
264. Christensen v. Harris County, 529 U.S. 576, 587 (2000) (“ Interpretations contained in policy
statements, agency manuals, and enforcement guidelines . . . do not warrant Chevron-style deference.”).
265. E.g., Morales v. Trans World Airlines, Inc., 504 U.S. 374, 378-79 (1992) (interpreting a
provision of theAirline Deregulation Act of 1978 which providesthat federal |law expressly preempts date
laws*“reatingto rates, routes, or servicesof airlines”); Mdro. Lifelns. Co. v. Massachusetts, 471 U.S. 724,
739(1985) (interpreting aprovision of the Empl oyee Retirement IncomeSecurity Act of 1974 (ERISA) that
preempts states' laws which “relate to” employee benefit plans subject to the ERISA).
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“Californiaisbroadly preempted from promul gating regul ationsrel ated tofuel
economy standards regardless of the CAA waiver.” %

On the other hand, one commentator®®’ has argued that more recent
Supreme Court decisions,*® interpreting the preemption provision’ in the
EmployeeRetirement Income Security Act of 1974 (ERISA) (which provides
that the ERISA preempts any state law which “relate[s] to any employee
benefit plan” subject to the ERISA), support an interpretation of section
209(b) of the Clean Air Act and the EPCA’s preemption provisions under
which California’s greenhouse gas emission reduction regulations for new
motor vehicles, for which EPA has granted a waiver under section 209(b) of
the Clean Air Act, would not be preempted by the EPCA’s preemption
provision that bans state laws relating to fuel economy.””® One basisfor this
argument is that if the EPA Administrator grants a waiver under section
209(b) of the Clean Air Act to Californiagreenhouse gas emissionsreduction
regulations, the Cdifornia regulations would be a federal standard for
purposes of the EPCA, not astate standard or law subject to preemptionunder
the EPCA.?"* This argument is a sound one, and should be the basis for
rejection of the NHTSA’ sinterpretation of the EPCA’ s preemption provision
if the EPA grants a Clean Air Act section 209(b) waiver to California’s
greenhouse gas emissions reduction regulations. However, the EPCA
preemption provision may invalidatethe Californiagreenhouse gasemissions
reduction regulations if the EPA Administrator does not grant a waiver for
such regulations under section 209(b) of the Clean Air Act.

IV. StaTE REGULATION OF GREENHOUSE GAS EMIssions FRoM IN-USE
ON-ROAD MOTOR VEHICLES

Subject to specified Clean Air Act preemption provisions (including
section 209(a) and section 211(c)(4)*? which generally preempt state and

266. Giovinazzo, supra note 258, at 929.

267. 1d. at 929-32.

268. N.Y. Sate Conference of Blue Cross & Blue Shield Plansv. Travelers Ins. Co., 514 U.S. 645
(1995); Cal. Div. of Labor Standards Enforcement v. Dillingham Constr., Inc., 519 U.S. 316 (1997).

269. 29 U.S.C. § 1144(a) (2000).

270. Giovinazzo, supra note 258, at 929-53.

271. Id. at 948-50. Thisargument is premised in part upon thefact that the“EPCA defined ‘federal
standards’ to include both national motor vehicle standards as wdl as'‘ emissions standards applicable by
reason of section 209(b),” the waiver provision of the [Clean Air Act].” Id. at 949 (citing Energy Policy
and Conservation Act, Pub. L. No. 94-163, § 502(d)(3)(D)(l-ii), 89 Stat. 871, 905 (1975)).

272. 42 U.S.C. § 7545(c)(4) (2000).
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local government controlsor prohibitions of characteristics or components of
motor vehicle fuels or fuel additivesfor purposes of motor vehicle emission
control), section 116°” of the Clean Air Act providesthat nothingin the Clean
Air Act:

shall predude or deny the right of any State or political subdivision thereof to adopt or
enforce (1) any standard or limitation respecting emissons of air pollutants or (2) any
requirement respecting control or abatement of air pollution; except that if an emission
standard or limitation is in effect under an applicable implementation plan or under
section 111 or 112 of [the Clean Air Act], such State or political subdivision may not
adopt or enforce any emission standard or limitation which is less stringent than the
standard or limitation under such plan or section.>™*

Consequently, because section 209(a) only prohibits a state or political
subdivision from adopting or attempting to enforce a standard relating to the
control of emissions from new motor vehicles or new motor vehicle engines,
the Clean Air Act does not preclude a state or local government from
imposing its own emission control standards upon an in-use on-road motor
vehicle upon resale or re-registration of the vehicle after the formerly new
motor vehideis passed on to the ultimate consumer purchaser.?”®> Following
registration of a formerly new motor vehicle by the ultimate consumer
purchaser, the vehicleisnolonger a“new” motor vehicle under the Clean Air
Act and section 209(a) “lapses by its own terms.”*"

Relying upon this authority under section 116 to regulateemissionsof air
pollutants from in-use on-road motor vehicles, a state might seek to control
greenhouse gas emissions from those vehicles by reducing the maximum
permissible speed on highways*” or by placing restrictions on the miles that
aparticular motor vehicle could travel, such as permitting a particular motor
vehicle to be driven on commuter roads and highways only three or four
weekdays per week. However, either of these types of restrictions might be
opposed by large numbers of members of the public.?”®

273. 42 U.S.C. § 7416 (2000).

274. 1d.

275. Allway Taxi, Inc. v. City of New York, 340 F. Supp. 1120, 1124 (S.D.N.Y. 1972), aff'd per
curiam, 468 F.2d 624 (2nd Cir. 1972); Frame Factory, Inc. v. Dep’t of Ecology, 583 P.2d 660, 663 (Wash.
Ct. App. 1978).

276. Metro Sysems Corp. v. City of New York, 12 Env’'t Rep. Cas. (BNA) 1822 (S.D.N.Y. 1979).

277. “Cars are designed to drive most efficiently at around 60 m.p.h.; efficiency drops 7% to 23%
for every 5 m.p.h. over that.” Lisa Takeuchi Cullen, How to Save $$$ Now, TimE, Oct. 31, 2005, at 64.
Consequently, carsdriven over 60 m.p.h. on highways will burn more gasoline per distancetraveled than
at 60 m.p.h. and thereforewill emit more carbon dioxide per distancetraveled at such higher speeds.

278. California's General Assembly has prohibited the California Air Resources Board from
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A state or local government is not preempted by section 209(a) of the
Clean Air Act fromrequiring older in-use on-road vehiclesto bererofitted to
become equi pped with emission control deviceswhich comply with specified
Clean Air Act emission control standards for later model new motor
vehicles®® A state or local government also is not preempted by the Clean
Air Act from requiring an owner of an in-use on-road motor vehicle from
insuring the installation and upkeep of federally required Clean Air Act
emission control devicesinthe motor vehicle?® Section 209(a) also does not
preempt astatelaw that makesit illegal for apersonto remove, fromanin-use
on-road motor vehicle, pollution control equipment (such as a catalytic
converter) required by Clean Air Act emission control requirements.?®

Consequently, if the EPA Administrator in the future should adopt
emission standards for carbon dioxide or other greenhouse gases for new
motor vehidesor enginesunder section 202(a)(1), astate or local government
would not be preempted by the Clean Air Act from adopting standards
requiring owners of motor vehicles subject to such EPA section 202(a)(1)
greenhouse gas emission standards to have their vehicles: 1) periodically
inspected to determine if the motor vehicles' emissions of greenhouse gases
arein compliancewith the EPA’ s section 202(a)(1) emissions standards, both
during the vehicle s useful life**? and thereafter; and 2) to require a vehicle
that failed the EPA’s section 202(g)(1) standards (or a stricter standard
adopted by the state for in-use on road motor vehicles) to be repaired in order
to comply with the applicable emissions standards. The Clean Air Act also
would not preempt astate or local government from requiring an older model
motor vehicle, that isnot subject to any EPA section 202(a)(1) greenhouse gas
emissionsstandards, to be retrofitted in order to comply with the EPA section
202(a)(1) greenhouse gases emissions standards or state greenhouse gases
emissions standards for in-use on-road motor vehicles.

A state or local government is prohibited by the Clean Air Act from
imposing its own emission control standards upon a motor vehicle “the

including such restrictions in the Board’s greenhouse gas emiss ons reduction regulations for new motor
vehicles. CaL. HEALTH & SaFeTY CopE § 43,018.5(d)(4) & (5) (West 2005).

279. Allway Taxi, Inc., 340 F. Supp. at 1124.

280. Id. at 1124 n.7.

281. FrameFactory, Inc. v. Dep't of Ecology, 583 P.2d 660, 663 (Wash. Ct. App. 1978). A stateor
local government also is not preempted by section 209(a) of the Clean Air Act from setting its own
standardsfor thelicensing of motor vehiclesfor commercia usewithinthe government’ sterritory. Allway
Taxi, Inc., 340 F. Supp. at 1124.

282. Asdiscussed supra note 26 and accompanying text, section 202(a)(1) emissions standards are
applicable to motor vehi cles and engines for their useful life.
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moment after the new motor vehicle is bought and registered.”*®* A stateis
precluded by section 209(a) of the Clean Air Act from imposing state
standards or penalties upon a manufacturer of new motor vehicles or new
motor vehicle engines for producing amotor vehicle engine that is designed
to circumvent Clean Air Act emissions standards for new motor vehicles or
new engines because section 209(a) preemptsa state from seeking to impose
state penaltiesto provideamanufacturer with an incentive to comply with the
federal standards®®* Consequently, if the EPA Administrator in the future
doesadopt agreenhouse gases emissions standard for new motor vehiclesand
engines under section 202(a)(1) of the Clean Air Act, a state or loca
government could not seek to impose sanctions or penalties under state law
upon a manufacturer who produced a new motor vehicle or engine that emits
greenhouse gasemissionsin amountsthat viol ate the EPA’ s section 202(a)(1)
standard.

However, evenif astate or local government standard to regulate carbon
dioxide emissionsfrom in-road in-use motor vehiclesis not preempted by the
Clean Air Act, such astate or local government standard may be preempted
by the provision®® of the EPCA that prohibits any state or local government
from adopting a law or regulation “related to fuel economy standards or
average fuel economy standards for automobiles covered by an average fuel
economy standard under this chapter.”?% This preemption provision makes
no distinction between date standards for new motor vehicles and state
standardsfor in-use on-road motor vehicles, although one could argue that the
provison’s reference to “automobiles covered by an average fuel economy
standard under this chapter” implicitly refers only to new motor vehicles
covered by a CAFE standard issued under the EPCA. However, if thisEPCA
preemption provision is held applicabl e to state standards for both new motor
vehicles and in-use on-road motor vehicles, any state or local government
regulation seeking to reduce carbon dioxide emissionsfrom an in-use on-road
motor vehicles would be preempted by the EPCA, because such aregulation
would have to seek to reduce a vehicle's carbon dioxide emissions by
increasing the vehicle's fuel efficiency. Such a state or local government
regulation therefore probably would be held to “relate to fuel economy” and
to be preempted by the EPCA under analysis similar to that which would be

283. AllwayTaxi, Inc., 340 F. Supp. at 1124 (di ctum); Detroit Diesel Corp. v. Att’y Gen., 269 A.D.2d
1, 8 (N.Y. App. Div. 2000).

284. Detroit Diesel Corp., 269 A.D.2d at 9-10.

285. 49 U.S.C. § 32,919(a) (2000).

286. This preemption provision is discussed supra notes 249-71 and accompanying text.
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followed for state or local government requirementsto reduce carbon dioxide
emissions from new motor vehicles and engines.?®’

Because the present EPA Administrator has decided that greenhouse
gases(including carbon dioxide) arenot air poll utantsunder the Clean Air Act
and therefore cannot be criteria air pollutants under section 108(a),”* for
which anational ambient air quality standard (NAAQS) hasto be established
under section 109**° of the Clean Air Act,*° state governments are not
currently required to regulate emissionsof carbon dioxide fromstationary and
mobile sources (including motor vehicles) under section 1107* of the Clean
Air Act. If the EPA in the future does establish a section 109 NAAQS for
carbon dioxide, each gate would haveto add provisionsto their section 110
Clean Air Act implementation plan(s) to control emissions of carbon dioxide
from stationary and mobile sources as necessary to attain and maintain the
NAAQS for carbon dioxide?** The extent to which a section 110 stae
implementation plan, for aparticular air qudity control region, would haveto
regulate emissions of carbon dioxide from in-use on-road motor vehicles
operating within the region, would depend upon particular characteristics of
each air quality control region subject to a section 110 state implementation
plan, including thelevel of concentrationsof carbon dioxideintheambient air
of that region compared to the maximum concentrations of carbon dioxide
permitted by the EPA’s NAAQS for carbon dioxide, the amounts of carbon
dioxide emitted into theregion’sambient air by stationary sources (including
fossil-fuel burning el ectricutility generating plants) located withintheregion,
the amount of carbon dioxide emitted into the region’s ambient air by in-use
on-road motor vehicles operating within the region, and the amount of carbon

287. Seesupranotes259-71 and accompanying text whichanalyzesthe EPCA’ spossi bl epreemption
of astategovernment greenhousegas emission reduction requirement for new motor vehicles and engines.

288. 42 U.S.C. § 7408(a) (2000).

289. Id. at § 7409.

290. The EPA Administrator in his decision to deny the petition to set standards under section
202(a)(1) of the Clean Air Act for greenhouse gases emissions from new motor vehicles and new motor
vehicle engines stated that greenhouse gases (including carbon dioxide) “are not air pollutants under the
[Clean Air Act’s] regulatory provisions, including sections 108, 109, 111, 112, and 202.” Control of
EmissionsfromNew Highway V ehiclesand Engines, 68 Fed. Reg. 52,922, 52,928 (Sept. 8, 2003). During
the summer of 2003, the EPA Administrator denied a petition filed by deven statestolist carbon dioxide
as a criteria pollutant under section 108 of the Clean Air Act. David R. Hodes, State Law Responsesto
Global Warming, 21 PAce ENvTL. L. Rev. 53, 56 (2003). JanineM aney arguesthat the EPA Administrator
has a non-discretionary duty under section 108 of the Clean Air Act tolist carbon dioxide asa criteria
pollutant under section 108. Janine Maney, Carbon Dioxide Emissions, Climate Change, and the Clean
Air Act, 13 N.Y.U. EnvTL. L.J. 298, 376 (2005).

291. 42 U.S.C. § 7410 (2000).

292. Id. at § 7410(a)(1) & (2)(A).
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dioxide that is emitted by stationary sources and motor vehicles operating
outside the region that is transported into the particular air quality control
region.

If section 109 NAAQS are established for carbon dioxide, and if the EPA
Administrator establishes carbon dioxide emission standards for new motor
vehicles under section 202(a)(1) of the Clean Air Act, then each state might
have to add to their section 110 state implementation plan(s) provisions
requiring inspection and maintenance programs for in-use on-road vehicles.

Such inspection/maintenance programs, which presently are required to be
present in section 110 state implementation plans for ozone non-attainment
areas,”*® would require each motor vehicderegisteredin aparticular ar quality
control region to be tested periodicdly to determine if the vehicle is in
compliancewith the section 202(a)(1) carbon dioxide emission standardsfor
the useful life of the vehicle and would require necessary repairs (up to a
specified dollar amount) of the vehicle if the vehicle violates the section
202(a)(1) standard during its useful life*** However, such an inspection/
maintenance program only would be required if necessary to attain and
maintai n the carbon dioxide NAAQSin aparticular air quality control region.
If such section 110 stateimplementation plan provisions are approved by the
EPA Administrator, or if such plan provisionsareimposed uponastate by the
EPA Administrator under section 110(c)(1)**® as a Federal implementation
plan, these plan provisions should be considered federal regulations that are
not subject to preemption under the EPCA .**°

The EPA Administrator, however, opposes both the listing of carbon
dioxideasacriteriapollutant under section 108 of the Clean Air Act and state
regulation of carbon dioxide emissions under section 110 implementation
plans, because concentrations of carbon dioxideinthe earth’ satmosphereare
fairly uniformthroughout theworld, requiringworldwide programsinvolving
carbon dioxide emissions controls by dl nations in order to be effective:**’

293. 42 U.S.C. §8 7511a(2)(B), (b)(4), (c)(3) (2000).

294. The “useful life” of a motor vehicle, for purposes of the EPA new motor vehicle emissions
standards, is discussed supra note 26 and accompanying text.

295. 42 U.S.C. at § 7410(c)(1).

296. 49 U.S.C. § 32,919(a) (2000). As discussed supra notes 267-71 and accompanying text, a
similar argument, that a grant by the EPA Administrator of a waiver to California new motor vehicle
emissons standards makes those California standards federal standards for purposes of the EPCA’s
preemption provision, is presented in Giovinazzo, supra note 258, at 948-50.

297. Control of Emissionsfrom New Highway V ehicles and Engines, 68 Fed. Reg. 52,922, 52,927
(Sept. 8, 2003).
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Such asituation would beinconsistent with abasic underlying premise of the[Clean Air
Act] regimeforimplementation of aNAAQS—that actionstaken by individual statesand
by EPA can generaly bring al areas of the U.S. into attainment of a NAAQS. The
statutory NAAQSimplementation regimeisfundamentally inadequatewhen it comesto
a substance like [carbon dioxide], which is emitted globally and has relatively
homogenous concentrations around the world. A NAAQSfor [carbondioxide], unlike
any pollutant for which aNAAQS has been established, could not be attained by any area
of the U.S. until such astandard were attained by theentire world asaresult of emission
controls implemented in countries around the world.*®

However, state programs, under section 110 implementation plans to
control carbon dioxide emissions from both stationary and mobile sources,
wouldfulfill at least part of the duties of the United Statesunder the Climate
Change Framework Convention (which the United States hasratified) and the
Kyoto Protocol (which the United States has signed but not ratified). At the
very least, the respect and cooperation extended to the United States by other
nationsshould significantly improveif the United States significantly reduces
thisnation’s emissionsof carbon dioxide from motor vehicles and stationary
sources, asaresult of EPA promul gation of carbondioxide emissionstandards
for new motor vehicles per section 202(a)(1), and of controls of carbon
dioxide emissions under section 110 state implementation plans.

V. EPA REGULATION OF EMISsioNs OF HAZARDOUS AIR POLLUTANTS
FrRom NEw MOTOR VEHICLES

Because greenhouse gases (carbon dioxide, methane, nitrous oxide and
hydrofluorocarbons) presently are not listed as hazardous air pollutants under
section 112(b)(1)**° of the Clean Air Act, and the present EPA Administrator
has stated®* that greenhouse gasesare not “ air pollutants’ under theClean Air
Act’sregulatory provisions in section 112 for hazardous air pollutants, the
present EPA Administrator probably will not establish regulations under
section 202(1)(2)** that would require control of greenhouse gas emissionsas
hazardous air pollutant emissions from motor vehicles and motor vehicle
fuels.

Section 202(1)(2) of the Clean Air Act required the EPA Administrator,
by May 15, 1995, to promulgate regulations, under section 202(a)(1)** or

298. 1d.

299. 42 U.S.C. § 7412(b)(1) (2000).

300. Contra of Emissions from New Highway Vehicles and Engines, 68 Fed. Reg. a 52,928.
301. 42 U.S.C. § 7521(1)(2) (2000).

302. Id. at § 7521(a)(1).
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section211(c)(1),*** “ containing reasonabl e requirementsto control hazardous
air pollutants from motor vehicles and motor vehicle fuel.” Although this
provision refersto “motor vehicles’ rather than to “new motor vehicles’ (as
is the case in section 202(a)(2)), the EPA Administrator has interpreted
section 202(1)(2) as only giving him authority to adopt regulations to control
hazardousair pollutant emissions from new motor vehiclesand as not giving
him authority to promulgate hazardous air pollutant emission regulationsfor
in-use on-road motor vehicles®** A panel of the United States Court of
Appeals for the District of Columbia has upheld this EPA interpretation of
section 202(1)(2), stating that “we cannot read § 202(1)(2)’ s omission of the
word ‘new’ as carte blanche to regulate in-use vehicles in connection with
toxics.”**®

Section 202(1)(2) asdrafted authorizesthe EPA Administrator to control
emissions of hazardous air pollutants from mator vehicles solely through
regulationsissued under section 211(c)(1) that control fuelsandfuel additives
to protect public health or welfare, although under section 202(1)(2) the EPA
Administrator probably could control emissions of hazardous air pollutants
from new motor vehi cles both through section 202(a)(1) emissions standards
and through section 211(c)(1) regulations controlling fuelsand fuel additives.

These regulations under section 202(1)(2), which are required, at a
minimum, to apply to emissions of benzene and formal dehyde, “shall not be
inconsistent with standards under [section 202(a)]” and “shall contain
standards for such fuelsor vehicles, or both, which the [EPA] Administrator
determines reflect the greatest degree of emission reduction achievable
through the application of technology which will be avalable, taking into
consideration the standards established under [section 202(a)(1)], the
availability and costs of the technology, and noise, energy, and safety factors,
and lead time.”%%

Although section 202(1)(2) states that regulaions issued under its
directives shall apply a a minimum to emissions of benzene and
formal dehyde, section 202(1)(2) doesnot define* hazardousair pollutants” for
purposes of its reguirements. Although section 112(a)(6)*’ defines

303. Id. at § 7545(c)(1).

304. SierraClubv. EPA, 325 F.3d 374, 380 (D.C. Cir. 2003).

305. Id. at 382. The court consequently rgected claims by several states that the EPA was required
to consider adopting controls under section 202(1)(2) for in-use heavy duty vehicles. 1d. at 380.

306. 42 U.S.C. § 7521(1)(2) (2000).

307. Id. at § 7412(a)(6).
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“hazardous air pollutant” as any air pollutant listed pursuant to 112(b)(1)%%®
(which presently lists 188 substances as “ hazardous air pollutants”) or which
the EPA Administrator haslisted under section 112(b)(2) or (3)**° of the Clean
Air Act,*® apanel of the United States Court of Appeals for the District of
Columbiahas held that “this definition appliesonly ‘for purposes’ of §[112]
itself (except for subsection (r)), and has no bearing on theterm asit appears
in § 202(1)(2).”*** The EPA’s present position is that “hazardous air
pollutants” for purposes of section 202(1)(2) “are those pollutants known or
suspected to cause cancer or other serious health or environmental effects’**?
and that section 202(a)(1) allowsit to addressair pollution thatimpacts health
or welfare** The EPA’s initia regulatory efforts under section 202(1)(2),
however, arefocused on 21 compounds, including benzene and formal dehyde,
that are known or suspected to cause cancer or other serious health effects,
although “[aldditional compounds may be added in the future due to their
ecological impacts, material damage, or visibility impairment.”*

Because the present EPA Administrator has declined to list greenhouse
gases as hazardous air pollutants under section 112 of the Clean Air Act, he
probably also will decline to list them as “hazardous air pollutants’ under
section 202(1)(2). Section 112(b)(2)**® states that the EPA Administrator
“shall periodicaly . . . where appropriate, revise [the] list [of hazardous air
pollutants established by section 112(b)] by rule, adding pollutants which
present, or may present, through inhalation or other routes of exposure, a
threat of adverse human health effects . . . or adverse environmental effects
whether through ambient concentrations, bioaccumulation, deposition, or
otherwise, but not including[accidental] rel easesunder [section 112(r)].” The
greenhouse gas hydrofluorocarbons cannot be listed as a section 112
hazardousair pollutant “solely due toits adverse effects on the environment”
because hydrofluorocarbons are substances regulated under subchapter VI
[ozone depleting substances] of the Clean Air Act3* However, this
prohibition does not apply to thelisting of hydrofluorocarbons as “ hazardous

308. Id. at § 7412(b)(1).

309. Id. at § 7412(b)(2) & (3).

310. Serra Club, 325 F.3d at 383.

311. Id.

312. Control of Emissionsof Hazardous Air Pollutantsfrom Mobile Sources, 66 Fed. Reg. 17,230,
17,231 (Mar. 29, 2001).

313. Id. at 17,234 n.4.

314. Id. at 17,231.

315. 42 U.S.C. § 7412(b)(2) (2000).

316. Id.
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air pollutants” under section 202(1)(2). Section 112 also providesthat no air
pollutant which is listed as a criteria pollutant under section 108(a) can be
listed asahazardousair pollutant under section 112, although that prohibition
does*” not apply toany pollutant whichindependently meetsthelisting criteria
of [section 112(b)(2)] and isa precursor to a pollutant which is listed under
section 108(a) or to any pollutant whichisinaclass of pollutantslisted under
such section.” This latter provision of section 112 should be interpreted to
mean that the greenhouse gas nitrous oxides could be listed as a section 112
hazardous air pollutant even though oxides of nitrogen islisted as a criteria
pollutant under section 108(a). In any case, thisprohibition astolistingunder
section 112 would not be applicable to the listing of nitrous oxides as a
hazardous air pollutant under section 202(1)(2) of the Clean Air Act.

Although greenhouse gases (including carbon dioxide) probably might
not be found to present athreat of adverse health effects as a result of their
contributionsto global warming and climate change, they might well befound
to present athreat of adverse environmental effects dueto their contributions
to globd warming and climate change. This would justify listing them as
hazardous air pollutants under either section 202(1)(2) or section 112 on the
basis of the threat of their causing adverse environmental effects. Section
112(b)(3)(B) provides:

The Administrator shall add a substance to the list upon a showing by [a] petitioner or
on the Administrator’s own determination that the substance is an air pollutant and that
emissons, ambient concentrations, bioaccumulaion or deposition of the substance are
known to cause or reasonably may be anticipated to cause adverse effects to human
health or adverse environmental effects"’

After the EPA Administrator was sued for failing to promulgate
regulations under section 202(1)(2) to control emissions of hazardous air
pollutants from motor vehicles by May 15, 1995, as required by section
202(1)(2) of the Clean Air Act, the EPA Administrator, pursuant to a consent
decree, issued regulations in March 2001*® to control the emissions of
hazardous air pollutants from motor vehicles under section 202(1)(2). In
commentary accompanying these regulations, the EPA Administrator noted
that emissions of air toxics from “awide variety of mobile sources’ already

317. 1d. at § 7412(b)(3)(B).
318. Control of Emissions of Hazardous Air Pollutants from Mobile Sources, 66 Fed. Reg. at
17,262-73.
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have been reduced by “many of the emission control programs put in place
pursuant to the 1990 Clean Air Act amendments:”*

Theseincludeour reformul aed gasoline (RFG) program, which hassubstantially reduced
mobile source air toxics, particularly in urban areas which often have high levels of
ambientair toxics our national low emission vehicle (NLEV) program, our Tier 2 motor
vehicle emissions standards and gasoline sulfur control requirements, and standards for
nonroad vehicles and equipment, such aslocomotives, recreationad marineengines, and
aircraft. We have also proposed heavy-duty engine and vehicle standards and on-
highway diesel fuel sulfur control requirementsthat woul d reduce toxics emissions from
heavy-duty trucks. Finaly, certain other mobile source control programs have been
specifically aimed at reducing toxics emissionsfrom mobile sources(e.g., our lead phase-
out program).

While these mobile source standards were put in place primarily to reduce ambient
concentrations of criteria pollutants through oxides of nitrogen . . . , volatile organic
compound[s] . . ., carbon monoxide. . . and particulae matter . . . controls, and thereby
to help states and localities come into attainment with the National Ambient Air Qudity
Standards. . . for ozone, [particul ae matter], and [carbon monoxide], they have reduced
and will continueto reducethelevelsof on-highway emissionsof air toxi css gnificantly.
By 2020, we project these programs will reduce the leves of on-highway emissons of
benzene by 73 percent, formaldehyde by 76 percent, 1,3-butadiene by 72 percent, and
acetaldehyde by 67 percent from 1990 levels.*?°

Some of these section 202(1)(2) regulations adopted in March 2001,
promulgated under section 211(c)(1)** to regulate motor vehicle fuels and
fuel additives, impose an “anti-backsliding” requirement upon fuel refineries
and importers that mandates that they maintain current levels of controls of
toxic and hazardous substances in motor vehicle gasoline that exceed the
levels of controls required by the EPA’s present regulations.**> However,
these regulations* do not require [gasoline] refinersto install new equipment
or usetechnol ogiesbeyond what they were using in thebaseline period (1998-
2000).”3%%

Furthermore, these regulations do not impose any new requirements for
control of emissionsof hazardousair pollutantsfrom motor vehicles, athough
one of the adopted regulations states, in part, that:

no later than July 1, 2003, the Administrator shall propose any requirements to control
hazardous air pollutants from motor vehicles and motor vehicle fuels that the
Administrator determines areappropriatepursuant to section 202(1)(2) of the[Clean Air]

319. Id. at 17,232.

320. Id. (footnotes omitted).

321. 42 U.S.C. § 7545(c)(1) (2000).

322. Control of Emissionsof Hazardous Air Pollutantsfrom MobileSources, 66 Fed. Reg. at 17,245.
323. Id. at 17,230.
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Act. The Administrator will take final action on such proposal no later than July 1,
2004.32

Incommentary accompanyingtheseregulations, the EPA Administrator listed
twenty-onemabil e sourceair toxics, inc uding benzene and formal dehyde (but
not any of the greenhouse gases), emitted by motor vehicles, that are known
or suspected to cause cancer or other serious health effects, as potential
hazardous air pollutants whose emissions might be regulated under section
202(1)(2) standards.**

The EPA dated that it was not establishing new standards to regulate
emissionsof hazardousair pol lutantsfrom motor vehiclesat that time because
it had“ determinedthat [the EPA’ s] proposed and current control programsfor
[volatile organic compounds] and diesel [particulate matter] emissions from
motor vehicles will achieve the greatest degree of [motor vehicle hazardous
air pollutant emissions] control that isfeasible when cost and other relevant
factors are considered.”%*

After these regulations were upheld by the United States Court of
Appeals for the District of Columbia,®*’ the EPA failed to propose or
promulgate any regulations by the deadlines specified inthe regulation.®® A
federal district court subsequently held that the “plain language” of this EPA
regulationunder section 202(1)(2) “ create] s] anondi scretionary duty requiring
the Administrator to act by specified dates,”**° “to either affirmatively act or
decidethat no action was needed,”**° and that the EPA Administrator’sfailure
to perform this nondiscretionary duty could be challenged in a citizen suit
brought under section 304(a)(2)*** of the Clean Air Act.?*?

In response to this decison, the EPA recently entered into a consent
decreein which it hasagreed to promulgate, by February 9, 2007, regul ations
under section 202(1)(2) to limit emissions of twenty-one hazardous air
pollutants, including benzene, formaldehyde, and 1,3 butadiene, from new

324. 40 C.F.R. § 80.1045; Control of Emissionsof Hazardous Air Pollutants from Mobile Sources,
66 Fed. Reg. at 17,272-73.

325. Control of Emissionsof Hazardous Air Pollutants from M obil e Sources, 66 Fed. Reg. at 17,236.

326. Id. at 17,241.

327. SierraClub v. EPA, 325 F.3d 374 (D.C. Cir. 2003). Thisdecision, and theregulationswhich
itupheld, areanalyzed in Sky Stanfield, Note, The MobileSource Air ToxicsRule: HowDoestheGreatest
Reduction Become No Reduction?, 31 EcoLogGy L.Q. 563 (2004).

328. SierraClubv. Leavitt, 355 F. Supp. 2d 544, 546 (D.D.C. 2005).

329. Id. at 557.

330. Id. at 550.

331. 42 U.S.C. § 7604(a)(2) (2000).

332. SierraClub. v. Leavitt, 355 F. Supp. 2d at 557.
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motor vehicles.*** The consent decree does not specify the extent to which
thesenew regulationswill control hazardousair pollutant emissionsfrom new
motor vehicles through section 202(a)(1) emissions standards for new motor
vehicles, as opposed to section 211(c)(1) fuel and fuel additive regulations.
At the present time, the EPA has no plans to regulate emissions from new
motor vehicles of carbon dioxide or any other greenhouse gases under either
section 202(a)(1) or section 202(1)(2) of the Clean Air Act.

V1. STATE AND LocaL GOVERNMENT REGULATION OF EMISSIONS OF
HazarDoOus AIR PoLLUTANTS FROM MOTOR VEHICLES

Statesand their political subdivisions are preempted by section 209(a)**
of the Clean Air Act from adopting or atempting to enforce any standard
relatingto thecontrol of emissionsof hazardousair pollutantsfrom new motor
vehiclesor new motor vehicleengines, a though the EPA Administrator would
have the authority under section 209(b)** to grant the state of California a
waiver of this preemption. If California was granted such a waiver, another
state which has section 110 state implementation plan provisions approved
under the provisions of Part D of the Clean Air Act for nonattainment areas
would be permitted to adopt hazardous air pollutant standardsfor a particular
model year’s new motor vehicles or new motor vehicle engines if the
standards are identical to California standards for which a waiver has been
granted.**®

Section 116*7 of the Clean Air Act would authorize a state or palitical
subdivision of astate to adopt and enforce standards or limitationsfor control
of emissions of hazardous air pollutants from in-use on-road motor vehicles.

VII. ConcLUSION

The EPA Administrator should reversehisruling that carbon dioxide and
other greenhouse gases are not “air pollutants” whose emissions can be
regulated under the Clean Air Act. Furthermore, the EPA Administrator
should proceed to issue regulations under either section 202(a)(1) or section

333. Sierra Club v. Johnson, No. 04-CV-00094 (D.D.C. July 22, 2005). This consent decreeis
discussed in Cook, supra note 16.

334. 42 U.S.C. § 7543(a).

335. Id. at § 7543(b).

336. Id. at § 7507(a).

337. Id. at § 7416.
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202(1)(2) of the Clean Air Act to reduce the emissions of carbon dioxideand
other greenhouse gases from new motor vehicles and new motor vehicle
engines. These regulations could be fuel economy standards that are stricter
than the present CAFE standards under the Energy Policy and Conservation
Act, but also could be standards identical to, or modeled after, California’ s
greenhouse gases emission reduction regulationsfor new motor vehicles. In
addition, the EPA Administrator should grant a waiver under section
209(b)(1) of the Clean Air Act so that these California state regulations will
not be preempted by either section 209(a) of the Clean Air Act or by the
CAFE standards of the EPCA.

Regardless of whether the EPA Administrator takes these actions under
the Clean Air Act to reduce emissionsof carbon dioxide and other greenhouse
gases from new motor vehicles and new motor vehicle engines, the EPA
Administrator should proceed to adopt regulations under section 202(1)(2) of
the Clean Air Act to reduce emissions of toxic and hazardous air pollutants
from new motor vehicles, and states should consider adoption of reasonable
regulations to reduce greenhouse gas emissions from in-use on-road motor
vehicles.



